IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION
SAMUEL K. LIPARI,
)
Plaintiff,
)
v.
) Civil No. 07-0849-CV-W-FJG
GENERAL ELECTRIC COMPANY, et al.,
)
Defendants.
)
REPLY SUGGESTION TO DEFENDANT SCHLOZMAN’S
OPPOSITION SUGGESTION OPPOSING RULE 59 RELIEF
Comes now the plaintiff Samuel K. Lipari and replies to Bradley J. Schlozman through US
Attorney (“USA”) John Wood. USA John Wood failed to address this court’s inconsistency with the US
Supreme Court ruling determining pleading standards for RICO standing in Bridge v. Phoenix Bond &
Indemnity Co., No. 07-210 (U.S. 6/9/2008) also raised in answer to Schlozman’s Motion to Dismiss that
necessitates altering or amending Hon. Judge Feranado J. Gaitan’s judgment made in clear error.
The court has jurisdiction under the plaintiff’s Rule 59(e) Motion to correct the court’s manifest
errors on standing and the facts of the plaintiff’s complaint. "Rule 59(e) motions serve a limited function of
correcting`manifest errors of law or fact..” Capitol Indemnity v. Russellville Steel, 367 F.3d 831 at 834 (8th
Cir., 2004) (citing Innovative Home Health Care, Inc. v. P.T.-O.T. Assocs. of the Black Hills, 141 F.3d
1284, 1286 (8th Cir.1998)). The plaintiff raised the change in standing argument in the wake of Bridge v.
Phoenix Bond & Indemnity Co., No. 07-210 (U.S. 6/9/2008) in his response suggestion opposing the
defendant Schlozman’s motion to dismiss.
USA John Wood also failed to address controlling law of this circuit that makes this action the
same matter or controversy where the plaintiff filed a timely § 455 for recusal and which the Hon. Judge
Feranado J. Gaitan did not answer or disclose his 28 U.S.C. § 455(b)(5)(i) directorship of St. Luke’s
Healthcare System, a party in interest. USA John Wood has failed to counsel this court regarding the
Eighth Circuit’s policy of remanding appeals requiring § 455 motions to be answered.
USA John Wood is mistaken over the application of documentary exhibits. The plaintiff has not
provided evidence in support of the validity of his claims but to inform the court how its memorandum and
order erroneously violates Hon. Judge Feranado J. Gaitan’s duty to the Western District of Missouri in
insuring that law firms don’t engage in RICO extortion to extrinsically influence outcomes in this district.

1

1. The Court’s Judgment Violates The Most Recent US Supreme Court RICO Standing Ruling
The court is in clear error for failing to follow the controlling law or precedent of the Supreme
Court in Bridge v. Phoenix Bond & Indemnity Co., No. 07-210 (U.S. 6/9/2008) and the Eighth Circuit.
The recent decision by the US Supreme Court may overturn the precedential value of the Eighth Circuit
cases holding RICO plaintiffs to a heightened pleading standard. The reasoning of the Eight Circuit in
Craig Outdoor Advertising, Inc. v. Viacom Outdoor, Inc., No. 06-3341 (8th Cir. 6/4/2008) referencing
its own earlier precedent is illustrative:
“We have in the past rejected attempts to convert ordinary civil disputes into RICO cases. See, e.g.,
Terry A. Lambert Plumbing, Inc. v. W. Sec. Bank, 934 F.2d 976, 981 (8th Cir. 1991) (noting that
RICO was not intended to apply to "ordinary commercial fraud" (citation to quoted case omitted)).
Although Plaintiffs have presented evidence sufficient to establish violations of state law, they have
not presented sufficient evidence to satisfy the more onerous requirements of RICO.”
Craig Outdoor Advertising, Inc. v. Viacom Outdoor, Inc., No. 06-3341 at 38 (8th Cir.
6/4/2008) sounds like the function of protecting against “garden variety” misconduct being pled as
RICO that was rejected by the unanimous Supreme Court a mere seven days later. But this is the Eighth
Circuit’s review after a jury trial where discovery and findings of fact require the heightened standard.
The plaintiff has never had discovery, not even in the other cases the plaintiff is litigating referenced by
the court. Even when the court issues a case management order, no state or federal court to date has
enforced a requirement of any hospital supply cartel member including GE and US Bank to produce
any discoverable documents.
While this Circuit’s decisions that tend to prohibit dismissal of RICO claims at the pleading
stage are sound, the Eighth Circuit has previously recognized its RICO injury standing pleading
requirements have been overruled by the Supreme Court for being in excess of that required under
statute: “…our error was in requiring that Grant allege more than the Supreme Court has now said a
plaintiff must allege in order to state a civil RICO claim…”Alexander Grant and Co. v. Tiffany
Industries, Inc., 770 F.2d 717 at 718 (C.A.8 (Mo.), 1985). The trial court is required to follow Eighth
Circuit precedent or guidance on standing pleading requirements even in the face of doubts. See
Bowman v. Western Auto Supply Co., 773 F.Supp. 174 at 177 (W.D. Mo., 1991).
The plaintiff’s complaint however met the pleading stage showing of RICO standing required
under Eighth Circuit controlling precedent:

2

“Taking the facts in a light most favorable to Regions Bank, we must assume that Steven Jones,
perhaps with the assistance of his accountant, Edward Bonner, committed fraud in the procurement
of the $400,000 loan from Regions Bank. Regions Bank's own failure to adequately research the
status of prior liens against J.R. Oil's assets, coupled with this presumed fraud, clearly caused injury
to Regions Bank, both factually and proximately. Further, the $400,000 that Regions Bank actually
gave to J.R. Oil under the loan cannot be viewed as an "intangible property interest."
Regions Bank v. J.R. Oil Co., LLC, 387 F.3d 721 at 729 (8th Cir., 2004)
The loss of value from the contract to purchase the building at 1600 Coronado and the loss of the
$350,00.00 averred in the plaintiff’s complaint meets the property standing requirement maintained by the
Eighth Circuit. However this district court’s memorandum and order overturns this circuit’s stare decisis
precedent in Bennett v. Berg, 685 F.2d 1053 (C.A.8 (Mo.), 1981) upheld by the en banc court in Bennett v.
Berg, 710 F.2d 1361 (C.A.8 (Mo.), 1983) regarding the loss of value in the occupancy of the office
building as another benefit of the bargain made with General Electric and GE Transportation clearly pled
by the plaintiff in the complaint:
“Appellants' complaints alleged several forms of monetary loss. Appellants' entrance endowment
payments are alleged to be worth 10% of what appellants bargained for, due to appellees' alleged
conversion to their own use of funds which were deposited in trust for "life care." Monthly service
charges are also alleged to be higher than expected due to appellees' unlawful conduct.
Appellees respond that the complaints do not allege a RICO injury for two reasons. First, the
complaints are said to assert no breach of contract. Thus they allegedly do not state any injury
whatsoever. Alternatively, any injury stated in the complaints allegedly is not an "injury to property"
recognizable under the RICO Act. RICO is said to require competitive injury.
We are not convinced. Even if breach of contract is not directly and clearly stated in the
complaints, this is irrelevant. Appellants' basic contention is that the value of their occupancy
agreements was misrepresented ab initio, and that appellees' conduct has further lessened the
value of their contracts. The essence of this alleged injury is not so much that contractual terms
have been breached, but that the value of the contracts is different than appellants were led to expect
through extracontractual statements and promises. The allegation sounds as one of injury flowing
from fraud rather than breach of contract. Appellants claim essentially to have been deprived of the
benefit of their bargain.
Appellees' second argument is somewhat more troublesome. They contend that even if
appellants have alleged an injury, they have not alleged an "injury to property" within the meaning
of Section 1964(c).” [Emphasis added]
Bennett v. Berg, 685 F.2d 1053 at 1058 (C.A.8 (Mo.), 1981) in which the Eighth Circuit expressly
discredits the failure of an “injury to property” argument under identical circumstances where Hon. Judge
Feranado J. Gaitan has adopted the same as a basis for his order dismissing the plaintiff’s claims.
This circuit’s controlling precedent Handeen v. Lemaire, 112 F.3d 1339 at 1354 (C.A.8 (Minn.),
1997) recognizes standing as pled by the plaintiff’s complaint over the loss of value from a professional
services contract for legal representation resulting from the bad faith litigation of RICO defendants:
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“Handeen poses many diverse theories to expose how he was injured by the RICO enterprise. As
an example, he cites the attorneys' fees he incurred in objecting to the Lemaires' supposedly fraudulent
claims. We think that this asserted liability, if proven at trial, qualifies as an injury to business or property
that was proximately caused by a predicate act of racketeering. Holmes v. Securities Investor Protection
Corp., 503 U.S. 258, 268, 112 S.Ct. 1311, 1317-18, 117 L.Ed.2d 532 (1992)(deciding that RICO violation
must be proximate cause of injury to business or property); Bowman v. Western Auto Supply Co., 985 F.2d
383, 385-86 (8th Cir.) (explaining that a § 1962(c) plaintiff must allege injury traceable to a predicate act of
racketeering), cert. denied, 508 U.S. 957, 113 S.Ct. 2459, 124 L.Ed.2d 674 (1993). Because this ground for
recovery is, in itself, sufficient to convey standing, we need not consider the soundness of the other
alternatives advanced by Handeen.”
Handeen v. Lemaire, 112 F.3d 1339 at 1354 (C.A.8 (Minn.), 1997).
This circuit’s controlling precedent in Terre Du Lac Ass'n, Inc. v. Terre Du Lac, Inc., 772 F.2d
467 (C.A.8 (Mo.), 1985) recognizes the plaintiff’s standing from injury by conduct similar to the
defendants’ alleged conduct as part of a cartel to artificially inflate hospital supply costs defrauding
Medicare for member hospitals the cartel’s exclusionary contracts kept from doing business with the
plaintiff:
“…defendants' acts of mail fraud injured the Association by causing the cost of maintaining the
roads in the Terre Du Lac Subdivision, which roads the Association is legally obligated to maintain,
to increase. The cost allegedly increased because: 1) the defendants invested the money which they
obtained from the mail fraud (i.e., proceeds from the sale of lots in the subdivision) in their own
operations rather than using the money to improve (i.e., pave with asphalt) the subdivision roads,
and 2) the mail fraud scheme caused more lots to be sold, resulting in more roads and greater usage
of the roads which are required to be maintained.”
Terre Du Lac Ass'n, Inc. v. Terre Du Lac, Inc., 772 F.2d 467 at 472 (C.A.8 (Mo.), 1985). The
memorandum and order of Hon. Judge Feranado J. Gaitan violates controlling Eighth Circuit and US
Supreme Court precedent on standing for RICO claims on the plaintiff’s charges of 18 USC § 1961 (1)(B)
predicate acts of Hobbs Act Extortion and Fraud.
2. The same matter or controversy where a § 455 has yet to be answered
In Little Rock School District v. Armstrong, No. 02-3867EA (8th Cir., 2004) the Eighth Circuit
was required to determine if a “mandamus proceeding in 1987 involved the same ‘matter in controversy’ as
the present questions before us for purposes of 28 U.S.C. § 455(b)(2)” Id at 4-6. The Circuit’s analysis
would find that because the state law claims are consistent and unchanged (and as yet never ruled on), the
present action is the same “matter in controversy” as Lipari v. General Electric et al 06-0573-CV-W-FJG
where Hon. Judge Feranado J. Gaitan did not rule on the plaintiff’s timely motion for recusal (exb. 1) and
the same “matter in controversy” as MSCI v General Electric et al KS Dist. Court # 03-2324-CM brought
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by the plaintiff’s attorney that appears to have been reciprocally disbarred without a hearing by Hon. Judge
Feranado J. Gaitan despite grounds and a request for a hearing (exb. 2).1
Impermissible bias can be inferred by”… the trial court's avoidance of ruling on the motions to
recuse…” McPherson v. U.S. Physicians Mut., 99 S.W.3d 462 at pg. 490 (Mo. App., 2003). When the case
was removed from Independence for the second time, Hon. Judge Feranado J. Gaitan in his new role as
Chief Judge responsible for assignments again presided over the plaintiff’s “matter in controversy” now
styled 07-0849-CV-W-FJG despite being given notice of his 28 U.S.C. § 455(b)(5)(i) prohibited
directorship of a party with a very substantial and material interest in the outcome. The circumstances of
Hon. Judge Feranado J. Gaitan’s fiduciary interest is equivalent to the judge in Liljeberg v. Health Services
Acquisition Corp., 486 U.S. 847, 859-60, 108 S.Ct. 2194, 100 L.Ed.2d 855 (1988):
“Judge Collins found for Liljeberg and, over a strong dissent, the Court of Appeals affirmed.
Approximately 10 months later, respondent learned that Judge Collins had been a member of the
Board of Trustees of Loyola University while Liljeberg was negotiating with Loyola to purchase a
parcel of land on which to construct a hospital. The success and benefit to Loyola of these
negotiations turned, in large part, on Liljeberg prevailing in the litigation before Judge Collins.”
Liljeberg v. Health Services Acquisition Corp, 486 U.S. 847 at 850.
The Chief Judge is responsible for knowing that in this Circuit under 28 U.S.C. § 455(b)(5),
recusal is mandatory. See U.S. v. Tucker, 82 F.3d 1423 (C.A.8 (Ark.), 1996).
The plaintiff unlike the defendants’ counsel was mindful of the special responsibilities of a Chief
Judge. One of which is to protect his district against the felonious law firm misconduct documented at
length in the plaintiff’s complaint and largely uncontrovertibly demonstrated in the record of this matter
and that of the related action Medical Supply Chain, Inc. v. Novation, et al, W.D. MO case no. 05-0210.
However 28 U.S.C. § 137 vests the district courts with broad discretion in the assignment of cases to
particular judges and makes the Chief Judge responsible for assignments. United States v. Diaz, 189 F.3d
1239, 1243-45 (10th Cir. 1999).
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The reciprocal disbarment is a W. D. of Missouri mystery. The similarly situated Dustin Sherwood a
victim of Husch Blackwell Sanders LLP, Shughart Thomson & Kilroy PC, and Lathrop & Gage LC along
with Shughart Thomson & Kilroy PC’s concerted RICO extortion under color of official right along and
fraud was never permitted to inspect the disciplinary records (exb. 5) and interviewed former Chief Judge
Hon. Dean Whipple with the affiant Sydney J. Perceful, the witness to the $39,000,000.00 bribery fund
described in the WD of MO case United States ex rel Michael W. Lynch v Seyfarth Shaw et al. Case no. 060316-CV-W- SOW. Hon. Judge Dean Whipple stated he was not aware of any WD of MO reciprocal
disbarment of Bret D. Landrith and commented that it is unusual he does not recall it since there are so few.
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Hon. Judge Feranado J. Gaitan acted consistent with the duties of a Chief Judge in the wake of
shocking misconduct in the District like that described in United States v. Martinez, 667 F.2d 886, 887-88
(10th Cir.1981) where USDOJ attorneys met ex parte with a district judge and witnesses to unlawfully
influence the outcome of a proceeding. In what is for practical purposes an Eighth Circuit decision by a
panel of this circuit’s judges hearing a Tenth Circuit case, the court determined that “A judge is not only
entitled but also has a duty to take all lawful measures reasonably necessary to prevent the occurrence of a
crime in his courtroom.” Martinez v. Winner, 771 F.2d 424 at 435 (C.A.10 (Colo.), 1985)2. The duty to
ensure fundamental fairness gives Hon. Judge Feranado J. Gaitan the responsibility for enforcing attorney
discipline:
“Above all else, the mission of a federal judge is to "administer justice without respect to persons,
and... faithfully and impartially discharge and perform all the duties incumbent upon [him]... under
the Constitution and laws of the United States." 28 U.S.C. § 453 (judicial oath of office).”
U.S. v. Whitman, 209 F.3d 619 at 625 (6th Cir., 2000).
Hon. Judge Feranado J. Gaitan simultaneously ordered alternative dispute resolution before
another judge of the district. The defendants had unsuccessfully sought to have the RICO amendments
dismissed for failure to state a claim and lack of standing (exb 3 and Hon. Judge Manners Order exb 4) in
state court prior to seeking their second removal. The plaintiff updated his claims including subsequent
RICO prohibited conduct for the federal court. Having clearly met the Eighth Circuit controlling standards
on a twice tested complaint, the plaintiff could have no reasonable expectation except that Hon. Judge
Gaitan would disclose his interests and remedy the misconduct in the district court.
The inquiry over whether recusal is warranted is whether a reasonable person, knowing all the
relevant facts, would discern potential impropriety certainly warrants consideration of a judge's course or
pattern of rulings, and also of the judge's course of conduct. See Moran v. Clarke, 2002 C08 802 at 57-58
(USCA8, 2002). Hon. Judge Feranado J. Gaitan has still not disclosed information related to his 28 U.S.C.
§ 455(b)(5)(i) directorship in St. Luke’s or his participation in the reciprocal disbarment of the plaintiff’s
counsel or whether Hon. Judge Feranado J. Gaitan has made criminal and disciplinary referrals against the
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(vacated and remanded on other grounds in Tyus v. Martinez, 475 U.S. 1138, 106 S.Ct. 1787, 90 L.Ed.2d
333 (1986) and reversed in part by Martinez v. Winner, 778 F.2d 553 (10th Cir.1985)).
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present counsel, disclosures he is permitted under section 455(e) and expected to make by the Eighth
Circuit. Id. at 57-58.
The plaintiff made his § 455(b) motion as soon as he became aware of Hon. Judge Feranado J.
Gaitan directorship in St. Luke’s meeting the timeliness requirement of Tri-State Financial, LLC v. Lovald,
No. 07-2430 (8th Cir., 2008). The plaintiff only discovered the information related to the Hon. Judge
Feranado J. Gaitan after learning of the information Hon. Judge Eugene Wedoff of the Northern District of
Illinois shared with senior justice department officials over the ways and forms of interests sitting judges
could have in cases before their court.
The timeliness rule of Kansas Public Employees Retirement System, In re, 85 F.3d 1353 at 1359
(C.A.8 (Mo.), 1996) isn’t implicated until after the court’s disclosure: “455(a) objections can be waived
after a court gives full disclosure of the grounds for disqualification. 28 U.S.C. § 455(e).” Kansas Public
Employees Retirement System, In re, 85 F.3d 1353 at 1359. Hon. Judge Eugene Wedoff has not yet
disclosed his interests in this matter or controversy to the parties. Under Liljeberg, § 455 relief is timely
“…even though the judgment had become final.”Scott v. U.S., 559 A.2d 745 at 751-752 (DC, 1989).
The plaintiff also has the burden of showing he was actually prejudiced by the second assignment
of his action to Hon. Judge Feranado J. Gaitan under United States v. Gallo, 763 F.2d 1504, 1532 (6th Cir.
1985), a showing he could not make until the Memorandum and Order was issued controverting the
controlling and clearly established precedents of the Eighth Circuit and Supreme Court, and barring the
plaintiff’s right to amend under F.R. Civ. P. Rule 15(a), "a party may amend its pleading once as a matter
of course . . . before being served with a responsive pleading." A motion to dismiss is not a responsive
pleading within the meaning of Rule 15(a). See, e.g., Rhoades v. Avon Prods., Inc., 504 F.3d 1151, 1158
n.5 (9th Cir. 2007).
Hon. Judge Feranado J. Gaitan’s memorandum and order also cites mere interim orders in other
jurisdictions that the court was barred from taking into consideration, demonstrating the judge’s lack of
independence and impartiality. As a counterpoint, the judge’s memorandum avoids describing the
procedural history of this matter or controversy including the fraudulent removal to federal court by the
General Electric defendants’ counsel and the plaintiff’s need to file a mandamus and a rehearing on the
mandamus to get the matter or controversy returned to state court. This demonstrates for the first time Hon.
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Judge Feranado J. Gaitan’s impermissible bias providing the moment when the plaintiff was actually biased
under Gallo, 763 F.2d at 1532 and the moment when § 455(b)’s requirement of “actual bias or prejudice is
proved by compelling evidence” Brokaw v Mercer County, Brokaw et al (7th Cir., 2000).
A further concern over a lack of impartiality or independence is revealed by the temporal
relationships of negative rulings (all contrary to controlling precedent) in the W.D. of Missouri, the 16th
Circuit Court of the State of Missouri, and the Kansas District court, where the plaintiff has matters before
the respective courts.
The precedent of the Eighth Circuit is that the plaintiff’s appeal will trigger the remand of the
present action for the trial judge to rule on any outstanding motion for recusal. “Accordingly, rather than
remand to a different judge, we remand this question to the district court with the suggestion that it revisit
and more thoroughly consider and respond to Moran's recusal request.” Moran v. Clarke, 2002 C08 802 at
57-58 (USCA8, 2002).
3. The application of documentary exhibits
Since the court dismissed the plaintiff’s claims before discovery and the plaintiff has received no
production of documents from any of the defendants, the plaintiff is not utilizing newly discovered
evidence relative to proving his claims as a basis for his Rule 59(e) motion to seek the altering or
amendment of the judgment dismissing the plaintiff’s federal claims. The plaintiff has not converted the
Motions to dismiss into motions for summary judgment and would request discovery.
The plaintiff has furnished documentary evidence to alert the new Chief Judge Feranado J. Gaitan
to the now rampant use of racketeering extortion prohibited under RICO by attorney practitioner’s before
the Western District Court. The dismissal of all the plaintiff’s federal claims last week is strikingly similar
(in controverting the express enforcement policies created in statute by the US Congress) to the USA John
Wood’s dismissal of all criminal charges against the Novation LLC hospital CoxHealth and its officials
including Robert H. Bezanson “without litigation” in U.S. v. Lester E. Cox Medical Centers a W.D. of
Missouri criminal case that does not appear to have a case number in exchange for a $60 million dollar
settlement. See exb. 6 JULY 22, 2008 Press Release of John Wood.
There cannot be a valid agreement for witness or other immunity applicable to the Novation LLC
hospital CoxHealth or its officials and the US Attorney to disregard the US Grand Jury findings of
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Medicare fraud. The “settlement” was procured by unlawfully firing USA Todd Graves and replacing him
with the defendant Bradley J. Schlozman and when that was determined to be unlawful, installing USA
John Wood to protect the RNC interest in Karl Rove’s key Republican supporters not getting prosecuted.
“In his sworn grand jury testimony, Beitling denied ever having told clients, including Mustari and
Stimack, that the best way to take care of criminal charges was through a fix, rather than fighting the
charges legally.” U.S. v. Beitling, 545 F.2d 1106 (C.A.8 (Mo.), 1976).
Interference with the government prosecution that surpasses mere advocacy in the firing of USA
Todd Graves, like firing USA Carol Lam to save Tenet Healthcare Corporation from Medicare fraud
prosecution is extrinsic fraud and appears to be being investigated by USDOJ Inspector General Glenn A.
Fine and the Congressional Judiciary committees, with the defendant Bradley J. Schlozman’s aids being
subpoenaed one business day after USA John Wood frivolously objected to the plaintiff’s Rule 59(e)
Motion (Schlozman had tried to hire RNC attorneys for WD of MO AUSA positions). See exb. 7 and 8
The investigation of the unauthorized wiretapping complained by the plaintiff is being conducted
by H. Marshall Jarrett, the head of Justice's Office of Professional Responsibility. See exb. 9
Dustin Sherwood, the similarly situated party to the plaintiff in experiencing extrinsic fraud in the
form of RICO extortion through color of official right via threats of economic harm described in U.S. v.
Kelley, 461 F.3d 817 at 826 (6th Cir., 2006) and through the coercive nature of official office described in
U.S. v. Antico, 275 F.3d 245 at 256 (3rd Cir., 2001) by Husch Blackwell Sanders LLP, Shughart Thomson
& Kilroy PC, and Lathrop & Gage LC along with Shughart Thomson & Kilroy PC’s successor in interest
Polsinelli Shalton Flanigan Suelthaus PC was sent away to jail during the days required to raise the
$150,000.00 bond in order to stop the sale of his farm. See exb. 10.
Whereas for the above reasons, the defendant Bradley J. Schlozman’s objection to the Rule 59(e)
Motion is frivolous. The plaintiff respectfully requests the court withdraw its memorandum and order
dismissing the plaintiff’s federal claims.
Respectfully submitted,
S/ Samuel K. Lipari
Samuel K. Lipari
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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
KANSAS CITY, MISSOURI

SAMUEL K. LIPARI

)
)
) Case No. 06-0573-CV-W-FJG
)
)
)
)
)
)
)

Plaintiff,
v.
GENERAL ELECTRIC COMPANY
GENERAL ELECTRIC CAPITAL BUSINESS
ASSET FUNDING CORPORATION,
GE TRANSPORTATION SYSTEMS GLOBAL
SIGNALLING, LLC.
Defendants.

MOTION FOR RECUSAL UNDER 28 U.S.C. § 455(a) and (b)(4)
Comes Now the plaintiff Samuel K. Lipari appearing pro se and respectfully requests recusal of the
trial judge in this matter.
STATEMENT OF FACTS
1. Hon. Judge Gaitan is a Director of St. Luke’s Health System, Inc. in Shawnee, Kansas
http://www.judicialwatch.org/judges/2005/gaitanfj.pdf at page 1 See Attachment 1
2. St. Lukes Health System is an owner of VHA/Novation and does over $97 million dollars of business
with them.
“SLHS is a shareholder and owner of VHA/Novation, the largest Group Purchasing Organization
(GPO) in the nation. SLHS accessed 885 VHA/Novation contracts with a total spending of $97
million in 2002. VHA/Novation validates the quality, market share, and availability of the various
vendors, and provides SLHS as much as a 6% increase in discounts plus an average 2% rebate for
every contract dollar spent, thereby supporting the achievement of SLH objectives. Most key
suppliers are accessed through VHA/Novation.”
http://baldrige.nist.gov/PDF_files/Saint_Lukes_Application_Summary.pdf at page 7 See Attachment 2
3. The plaintiff’s complaint at ¶¶ 78-80 identifies Neoforma, Inc. a direct competitor of the plaintiff’s
owned by VHA and Novation and therefore St. Luke’s Health System, Inc.
“78. In March, 2006 GE CAPITAL funded the purchase of Neoforma, an electronic marketplace
competitor of Medical Supply Chain, Inc.
79. Neoforma has never been profitable: “Neoforma’s balance sheet shows a cumulative loss of
nearly $739 million dollars as of Sept. 30, 2004.” Healthcare
Purchasing News March 2005.
80. “In 2005, in accordance with GAAP, Neoforma's net loss and net loss per share were $35.9
million dollars and $1.81 per share respectively, an improvement from the $61.2 million dollar net
loss and $3.17 net loss per share recorded in the prior year.” Neoforma, Inc. press release SAN
JOSE, CA USA 02/26/2003.”
4.

VHA and Novation’s sale of Neoforma was required because Novation was having to support
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exb 1

Neoforma losses with $61.0 million dollars a year:
“Independent Consultants Engaged to Assess Neoforma’s Offering to Novation
San Jose, CA - January 26, 2005 - I n connection with Neoforma, Inc.’s (NASDAQ: NEOF)
decision to evaluate strategic alternatives, Neoforma, a leading provider of supply chain
management solutions for the healthcare industry, and Novation, LLC, Neoforma’s principal
customer, each have engaged independent consultants to assess the technology, information,
services and pricing provided by Neoforma to Novation and its owners, VHA Inc. and University
HealthSystem Consortium (UHC), and their member hospitals under an exclusive outsourcing
agreement. Neoforma announced on January 11, 2005 that it had retained Merrill Lynch & Co. as its
financial advisor to assist the Company in evaluating strategic alternatives, including a possible sale
or merger of the Company, to achieve greater stockholder value. VHA and UHC own 42.4% and
10.5%, respectively, of Neoforma’s outstanding common stock.
The current 10-year exclusive outsourcing agreement, which was originally entered into in March
2000, was most recently amended in August 2003 as a result of negotiations between the parties to
the contract. Under the terms of that amendment, the quarterly maximum payment from Novation to
Neoforma was established at $15.25 million, or $61.0 million per year, beginning in 2004. Since
that time, Neoforma has documented significant value delivered by its offering to VHA and UHC
hospitals. In 2004, approximately 280 VHA and UHC hospitals, representing a subset of
Neoforma’s customer base, documented approximately $100 million in value by using Neoforma’s
solutions to drive supply chain improvements within their organizations. Based on the value of its
offering to Novation and to VHA and UHC hospitals, Neoforma believes that it is a valuable
contributor to Novation, VHA and UHC maintaining their competitive position in the industry and
to their hospitals’ efforts to improve supply chain efficiency…”
5.

The plaintiff is in litigation against VHA and Novation, both owned by Hon. Judge Gaitan’s hospital

in a related case first filed in Missouri District court , then transferred to Kansas District court and now on
appeal in the Tenth Circuit. Medical Supply Chain, Inc. v. Novation, et al, W.D. MO case no. 05-0210 KS
Dist. Court case no.:05-2299, 10th Cir. case No. 06- 3331.
6.

The plaintiff’s antitrust lawsuit against VHA and Novation alleges that the cartel secures

anticompetitive long term exclusive contracts with hospitals through kickbacks to hospital boards of
directors and the award of lucrative personal consulting agreements in a conflict of interest with their
respective institutions.
“a. The defendants’ hospital group purchasing enterprise
134. Robert J. Baker, UHC, Curt Nonomaque and VHA distribute hospital supplies by corrupting
administrators in health systems (hospitals, hospital groups and independent distribution networks)
that support the provision of services or provide services to Medicare, Medicaid and Champus
funded patients. UHC and VHA employ marketing schemes that provide remunerations to
healthcare systems under contracts in violation of the federal Anti-Kickback Act, 42 U.S.C. §
1320a-7b.
135. Robert J. Baker, UHC, Curt Nonomaque and VHA encourage health systems to violate §
1320a-7b(b)(1) by receiving unlawful remunerations which are labeled as “rebates” and are paid
periodically based on the products used by the health system and its loyalty to the terms of the
anticompetitive exclusive agreement with the group purchasing organization, UHC, VHA or
Premier which control 70% of the hospital supply market.
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136. Robert J. Baker, UHC, Curt Nonomaque and VHA encourage their member hospitals to
believe the group purchasing organizations are saving money by communicating the “value” of the
rebates they are receiving as contrasted against the constantly increasing prices of hospital supplies
allowed into UHC, VHA’s distribution system.
137. The corrupting subtext of Robert J. Baker, UHC, Curt Nonomaque and VHA’s marketing
scheme is knowingly encouraging that third party payers, chiefly Medicare, Medicaid and Champus
are billed for the artificially inflated list price, not the actual cost to the health system once the cash
and cash substitute remunerations are factored in.
138. Robert J. Baker, UHC, Curt Nonomaque and VHA violate § 1320a-7b(b)(2) because they
knowingly and willfully pay and offer to pay the unlawful remunerations. To provide cover for the
spiraling prices in the product lists of chosen hospital suppliers who are protected from competition
in UHC and VHA’s captive market, Robert J. Baker, UHC, Curt Nonomaque and VHA generate
flawed studies that extol the discount in the form of rebates as a savings over the monopoly “list”
price for healthcare supplies.
139. The constant threat to the corrupt marketing scheme employed by UHC and VHA is access to
real data from which to evaluate the actual costs imposed upon member hospitals by the artificially
inflated distribution system, which would be destabilized by independent actions of participating
hospitals and suppliers.
140. Robert J. Baker, UHC, Curt Nonomaque and VHA have protected against this destabilizing by
forcing hospitals and suppliers into long-term anticompetitive exclusive dealing contracts that
harshly penalize every violation. Out of a misguided fear of antitrust liability, the contracts typically
assign market share limiting each health system to 95% of its purchasing through the dominant
group purchasing organization and require a token share of products to be purchased through a
“competing” group purchasing organization.
141. Robert J. Baker, UHC, Curt Nonomaque and VHA have also commanded loyalty among
member health systems by making cash and cash substitute payments to health system board
members and chief administrators in return for participation in the cost inflation scheme.
142. Many forms of the Defendants’ cash and cash substitute payments to hospital administrators
are concealed as “consulting contracts” and are not reported to Medicare, Medicaid or Champus or
subtracted from the costs of hospital supplies transferred to third party payers.
143. Robert J. Baker, UHC, Curt Nonomaque, VHA and Novation LLC have made use of payments
to a third party in which hospital CEO’s are stakeholders in order to conceal the commercial bribe
nature of the payments. An organization called the Healthcare Research and Development Institute
(www.hrdi.com) has existed since the late 1990s. HRDI has approximately 35 members who are
hospital CEOs (many are heavily involved in supporting GPOs). The Institute's clients are large
manufacturers, publishers, and large consulting firms. Each client pays the Institute and the
members of the Institute, who are also its shareholders, are paid out of the profits of the
organization. For hospital CEOs to personally receive payments from companies that they do
business with is a serious conflict of interest and a failure to fulfill their fiduciary responsibility.”
¶¶ 134-143 of plaintiff’s action Medical Supply Chain, Inc. v. Novation, et al, W.D. MO case no. 05-0210.
MEMORANDUM OF LAW
The federal recusal statute, 28 U.S.C. § 455(a), requires that “any justice
shall disqualify himself in any proceeding in which his impartiality might reasonably be
questioned.” The appearance of partiality – and not actual bias – is the test for recusal
under Section 455(a): “In applying § 455(a), the judge’s actual state of mind, purity of
heart, incorruptibility, or lack of partiality are not the issue.” United States v. Cooley, 1
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F.3d 985, 993 (10th Cir. 1993).
Congress established the “appearance of impartiality” standard “to promote
public confidence in the integrity of the judicial process.” Liljeberg v. Health Services
Acquisition Corp., 486 U.S. 847, 860 (1988). The legislative history of § 455(a) is clear:
This general standard is designed to promote public confidence in the impartiality
of the judicial process by saying, in effect, if there is a reasonable factual basis
for doubting the judge’s impartiality, he should disqualify himself and let another
judge preside over the case.
H. Rep. No. 93-1453, p. 5 (1974), U.S. Code Cong. & Admin. News 1974, p. 6355. In the words
of the Seventh Circuit, “Once a judge whose impartiality toward a particular case may reasonably be
questioned presides over that case, the damage to the
integrity of the system is done.” Durhan v. Neopolitan, 875 F.2d 91, 97 (1989).
The facts of Hon. Judge Gaitan’s fiduciary interest in St. Luke’s Health System, Inc. and its
ownership interest in VHA/Novation , alleged by the plaintiff’s complaint to be acting in concert with the
defendants over the sale of the plaintiff’s competitor Neoforma to prevent the plaintiff from entering the
hospital supply marketplace more than satisfy Section 455(a), which mandates recusal merely when a
Justice’s impartiality “might reasonably be questioned.” Independently, the plaintiff’s ongoing litigation
against VHA and Novation also mandates recusal under Section 455(a).
It is beyond contest that Hon. Judge Gaitan as a fiduciary through being a Director of St. Luke’s
Health System, Inc. with an ownership interest in VHA/Novation which the plaintiff is suing in a related
action requires Hon. Judge Gaitan’s recusal under 28 U.S.C. § 455(b)(4).
Whereas for the above mentioned reasons, the plaintiff who has not forfeited his right to remand
this action back to state court now respectfully requests that the judge hearing this matter recuse himself.
Respectfully submitted,
_______________________________
Samuel K. Lipari Pro se

Certificate of Service
This is to certify that a copy of the foregoing notice was mailed postage pre-paid along with a
copy of the Proposed Order, this 8th day of November, 2006, to the following:

4

John K. Power, Esq. Husch & Eppenberger, LLC 1700 One
Kansas City Place 1200 Main Street Kansas City, MO
64105-2122
_______________________________________
Samuel K. Lipari
297 NE Bayview
Lee's Summit, 816-365-1306
saml@medicalsupplychain.com
Pro se
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF WESTERN MISSOURI
KANSAS CITY MISSOURI
In the Matter of the
Disciplinary Proceedings
Of Bret Landrith

)
)
)

Case No.

ANSWER TO SHOW CAUSE
Come now the respondent Bret D. Landrith appearing pro se and makes the
following answer to the court’s order of show cause over whether reciprocal discipline
should be imposed.
INTRODUCTION
The respondent respectfully requests that the court stay its order of interim
suspension and the present order to show cause since the respondent made a timely
motion to reconsider the Kansas Supreme Court order of disbarment, suspending the
mandate. This court’s local rule 83.6 (b) (3) direct that discipline is to be stayed until the
other court’s decision is final.
Alternatively, the state disbarment order on its face is void ab initio. ( over
problems the reconsideration seeks to address). Void orders cannot be treated as final
orders. See infra, respondent’s memorandum of law.
The respondent respectfully requests that the court permit the opportunity to
respond to any future order upholding the respondent’s disbarment with a complete
record and arguments supporting the criteria required under Rule 83.6(b)(4).
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exb 2

STATEMENT OF FACTS
1.

The complainants’ and Disciplinary Administrator’s pretext for retaliation against

the appellant was concern for the quality of James Bolden’s and David Price’s
representation.
2.

The respondent’s two client’s controversial nature arises from a federal civil

rights suit against the City of Topeka, James L. Bolden v. City of Topeka KS Dist. Court
Case # 02-CV-2635-KHV for taking Bolden’s two houses in furtherance of a joint county
and city resolution to use one lot for a park and the other for public housing, both to be
developed with federal funds without compensating Bolden for the takings.
3.

David Price, an American Indian is a key witness in James Bolden’s case and the

respondent represented him in an appeal of a termination of parental rights where the
Shawnee Court had found him unfit over an uncharged allegation he had committed the
crime of prosecution.
4.

James Bolden’s other witness, Mark Hunt an African American and a non

commissioned officer had the custody of his children taken away and was denied
visitation based on false exparte allegations by Topeka and state law enforcement officers
he had committed a rape of a nonexistent victim and that never occurred and was never
charged.
5.

The complainants served the original ethics complaint after a lengthy prehearing

motion practice so that the respondent would receive the complaint in ad terrorem from
the appeals panel hearing his case during his thirty day deadline to prepare David Price’s
Kansas Court of Appeals brief.
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6.

The Disciplinary Administrator’s ethics prosecution was initiated against the

appellant during the twenty days preparation for James Bolden’s jury trial July 6, 2004
before District Judge Kathryn H. Vratil, necessitating the respondent’s filing in Kansas
District court for injunctive relief.
7.

The respondent has sought relief from the state’s prosecution of the respondent in

Landrith v. Hazlett, KS Dist. Case No. 04-2215-DVB in which no independent finding of
fact or law was made and that relief request is now before the Tenth Circuit in Case No.
04-3364.
8.

The State Disciplinary Administrator Stanton Hazlett told the disciplinary tribunal

all federal Kansas District Court judges recused themselves from . Case No. 04-2215.
9.

The relief action proffered extensive evidence and arguments of law why the State

of Kansas’s investigation and prosecution of the respondent was in bad faith and in
retaliation for the respondent’s ethical representation of an African American client with
civil rights claims against a state agency( The City of Topeka) and the African
American’s chief witness, a man of American Indian descent in a related parental rights
termination case.
10.

The Chief Judge of the District of Utah assigned to the case made no findings of

fact or law and refused to rule on post trial relief.
11.

The Tenth Circuit Court of Appeals was delayed by the fraudulent

misrepresentation to the appellate court of Stanton Hazlett that the state would not
discipline the respondent, therefore the appeal should be dismissed as moot.
12.

On July 8th, 2005, the City of Topeka’s first African American Judge, Municipal

Court Judge Deborah Purce suffered the instigation of an investigation for termination

3

immediately after she had ruled in favor of David Price, the respondent’s client and chief
witness for James Bolden. Judge Deborah Purce stated that the City of Topeka was
retaliating against her for acting ethically:
"People have told me that Ebberts was under pressure from the police department
because of my number of 'not guilty' verdicts," Purce said. "It would not be legal
or ethical for me to be fired because I weighed evidence in favor of the accused
more than Ebberts and police would have liked."
Purce also outlined the events of July 8. Armed security guards were called to
escort her out of the courthouse”
“Ex-judge sees race as issue” Topeka Capital Journal July 17, 2005.
13.

Until being suspended in October, the respondent was preparing to argue his case

04-3306 James L. Bolden v. City of Topeka before the Tenth Circuit in Oral Argument
scheduled November 17, 2005.
14.

On the day of the respondent’s Kansas Supreme Court oral argument, the Kansas

District Attorney for Shawnee County was forced to release a report chronicling the City
of Topeka’s false testimony and faked probable cause, evidence and warrant requests.
The report US Attorney for Kansas had quit accepting Topeka police cases because of
city misconduct.
15.

On December 9th, 2005 the Kansas Supreme Court order the disbarment of the

plaintiff.
16.

On December 18, 2005, the respondent emailed a letter to the Clerk of the

Western District of Missouri Court giving notice of the Kansas Supreme Court ruling
disbarring the respondent:
“Dear Clerk of the Court,
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This letter is to inform you that the District of Kansas has taken disciplinary action
against me, suspending me from the practice of law as an interim measure while I
respond to a show cause request over reciprocal disbarment.
Attached is the State of Kansas order disbarring me. I am preparing a motion for
reconsideration of the State of Kansas Disbarment in addition to preparing an
answer to the Kansas District Court show cause order. I have also sought federal
injunctive relief against the Kansas Disciplinary Administrator.
The current Western District of Missouri case I am counsel in is Huffman v ADP et
al, 05-01205-GAF.
Respectfully submitted,
S/Bret D. Landrith
Bret D. Landrith # KS00500”
17.

The respondent filed a timely motion for reconsideration with Kansas Supreme

Court on December 29, 2005.
18.

The Kansas Courts online case inquiry system’s 1 last entry is:
“29-DEC-05

19.

MOTION FOR REHEARING/MODIFICATION”

The actions of Kansas state judicial branch officials have deprived James

Bolden of counsel just before his oral argument was scheduled to be heard in Tenth
Circuit and he is now forced to bring a pro se action against Shawnee County that
participated in the takings. The actions of Kansas state judicial branch officials have
deprived David Price of counsel as he seeks to reopen the termination of parental
rights case based on evidence of fraud revealed in testimony given during the
respondent’s disciplinary hearing.
20.

The actions of Kansas state judicial branch officials have deprived Mark Hunt

of counsel to defend against having his children taken and against retaliatory discharge
by his employer, The Kansas Army National Guard.
1

http://judicial.kscourts.org:7780/pls/coa2/CLERKS_OFFICE.list_case_detail?i_case_nu
mber=94333&i_case_name=
5

21.

The actions of Kansas state judicial branch officials have deprived Sam Lipari

of his choice of counsel in Medical Supply Chain Inc. v. Neoforma et al, originally
filed in the District of Missouri, Case No. 05-0210-CV-W-ODS.
MEMORANDUM OF LAW
The respondent makes the following arguments in support of his Answer to Show
Cause seeking the stay of any suspension and all orders to answer for reciprocal
discipline based on the Kansas Supreme Court order.
I. THE KANSAS SUPREME COURT ORDER IS NOT FINAL
The respondent filed a timely motion to reconsider the order of disbarment.
Kansas Supreme Court Rule 7.06 (a) Rehearing Or Modification In Supreme Court
states:
“(a) A motion for rehearing or modification in a case decided by the Supreme
Court may be served and filed within twenty (20) days of the date of the decision.
A copy of the Court's opinion shall be attached to the motion. The issuance of the
mandate shall be stayed pending the determination of the issues raised by such
a motion. If a rehearing is granted, such order suspends the effect of the original
decision until the matter is decided on rehearing.” [Emphasis added].
A.

The Respondent Has Not Yet Been Disbarred
The court’s Show Cause order is premature. The respondent is not yet disbarred in

Kansas. A federal district court should not address a change in the respondent’s status
until it happens:
“Thus the situation here is not a matter of exhausting state remedies in respect to an
alleged federal right but of there being no basis for any alleged federal right to exist
as to the Committee's actions until the California Supreme Court in the exercise of
its original power over admissions has allowed these actions to serve as a
deprivation.”
Chaney v. State Bar of California, 386 F.2d 962 at 966 (9th Cir., 1967).
i. Western District of Missouri Rules Stay Reciprocal Discipline
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This court’s local rule 83.6 (b) (3) direct that discipline is to be stayed until the
other court’s decision is final:
“83.6 Attorney Discipline (b) Discipline Imposed By Other Courts. 3. In the
event the discipline imposed in the other jurisdiction has been stayed there, any
reciprocal discipline imposed in this Court shall be deferred until such stay
expires.”
ii. Other US District Courts Also Stay Reciprocal Discipline
The Western District of Kentucky Bankruptcy Court incorporates this same
principle in its local rules:
“4.2
Discipline in Another Court; Procedure e. Finality of the Other
Court's Action 2. If the discipline imposed in the other Court has been stayed or
has not become a final decision, any reciprocal discipline imposed by this Court
shall be deferred until the stay expires or the decision becomes final.”
B.

The Kansas Supreme Court order is Not Final Because It Is Void ab initio.
The Kansas Supreme Court order disbarring the respondent is also not a final

order because it is void on its face under the Fourteenth Amendment for subject-matter
jurisdiction infra, depriving the respondent of the right to appeal the disbarment and
similarly depriving other courts from relying on the Kansas Supreme Court order.
Courts have also held that, since a void order is not a final order, but is in effect
no order at all, it cannot even be appealed. Courts have held that a void decision is not in
essence a decision at all, and never becomes final. Consistent with this holding, in 1991,
the U.S. Supreme Court stated that, “Since such jurisdictional defect deprives not only
the initial court but also the appellate court of its power over the case or controversy, to
permit the appellate court to ignore it. …[Would be an] unlawful action by the appellate
court itself.” Freytag v. Commissioner, 501 U.S. 868 (1991). In People v. Miller (1930),
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339 Ill. 573, at pages 578--79, 171 N.E. 672, at page 675, the Illinois Supreme Court,
when considering the question of judgments issued by courts with no jurisdiction, states:
“Every judgment of a court rendered without jurisdiction is a nullity--not merely
voidable but void--and may be disregarded. It is subject to attack by any person at any
time in any court and in any proceeding in which it is brought in question.”
Following the same principle, it would be an unlawful action for a court to rely on
an order issued by a judge who did not have subject-matter jurisdiction and therefore the
order he issued was Void ab initio.
The respondent respectfully requests this court stay the imposition of any
suspension or show cause order until the State of Kansas has issued its final mandate and
the respondent has had time to prepare a response.
II.

CURRENT ORDER VIOLATES THE FOURTEENTH AMENDMENT
The federal courts do not have jurisdiction to review an order of a state court

disbarring an attorney for personal and professional misconduct. Gately v. Sutton, 310
F.2d 107, 108 (10th Cir. 1962). However disbarment by federal courts does not
automatically follow disbarment by state courts. Theard v. United States, 354 U.S. 278,
282, 77 S.Ct. 1274, 1 L.Ed.2d 1342 (1957); Selling v. Radford, 243 U.S. 46, 37 S.Ct. 377,
61 L.Ed. 585 (1916).
A. The Western District of Missouri And The Fourteenth Amendment
In United States v. Nichols, a three judge panel of the Western District of
Missouri obtained certiorari over a question on the limits of enforcement of the
Fourteenth Amendment. The case was combined with others including United States v.
Stanley from the Kansas District Court. The US Supreme Court ruled that the Fourteenth
Amendment addresses state action in all forms:
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“It is state action of a particular character that is prohibited. Individual invasion of
individual rights is not the subject- matter of the amendment. It has a deeper and
broader scope. It nullifies and makes void all state legislation, and state action
of every kind, which impairs the privileges and immunities of citizens of the
United States, or which injures them in life, liberty, or property without due
process of law, or which denies to any of them the equal protection of the
laws.”
The Civil Rights Cases, 109, U.S. 3, 11, 17 (1883). The Supreme Court explained
that Kansas rulings in violation of the Fourteenth Amendment are void:
“The first section of the fourteenth amendment… nullifies and makes void all
state legislation, and state action of every kind, which impairs the privileges
and immunities of citizens of the United States, or which injures them in life,
liberty, or property without due process of law, or which denies to any of them
the equal protection of the laws.”
The Civil Rights Cases, 109, U.S. 3, 11, 17 (1883). The court clearly is addressing
as prohibited actions including to “deprive a man of his right to vote, to hold property, to
buy and to sell, to sue in the courts, or to be a witness” that are rendered void when
supported by “state authority in the shape of laws, customs, or judicial or executive
proceedings.” Id.
The State of Missouri found that it could not enforce judgments violating the
Fourteenth Amendment:
“Shelley v. Kraemer, 334 U.S. 1, 68 S.Ct. 836, 92 L.Ed. 1161 involved the direct
enforcement of racially discriminatory restrictive covenants by Missouri and
Michigan State courts. The United States Supreme Court found State action
holding that (pp. 13-14, 19, 68 S.Ct. pp. 842, 845), "the purposes of the agreements
were secured only by judicial enforcement by state courts of the restrictive terms of
the agreements" and that "but for the active intervention of the state courts,
supported by the full panoply of state power, petitioners would have been free to
occupy the properties in question without restraint."
Johnson, Matter of, 460 N.Y.S.2d 932 at 955, 93 A.D.2d 1 (N.Y.A.D. 2 Dept.,
1983). The Missouri court identified the danger of judicially enforcing a decree that
furthered racial discrimination, not unlike the Kansas Supreme Court’s disbarment order

9

that furthers state conduct in violation of 42 U.S.C. §1981 protected speech on behalf of
African Americans:
“Thus the Supreme Court holds that specific performance of a racial restrictive
agreement by judicial decree is a violation of the Fourteenth Amendment although
the agreement itself is constitutionally valid.”
Weiss v. Leaon, 359 Mo. 1054, 225 S.W.2d 127 at 130 (Mo., 1949)
On its face, the Kansas Supreme Court’s disbarment of the respondent punishes
the respondent for his association with David Price and Price’s “ideas” all of which are
protected conduct on behalf of the residents of minority neighborhood plagued by crime.
This political speech and testimony in support of James Bolden’s Fair Housing Act and
42 U.S.C. §1981 claims was by a member of a protected class. David Price is of
American Indian descent. “This abrogation and denial of rights, for which the states alone
were or could be responsible, was the great seminal and fundamental wrong which was
intended to be remedied.” The Civil Rights Cases, 109, U.S. 3, 11, 17 (1883).
B. The Deference To Be Given The Disbarment Order
On its face, the Kansas Supreme Court order is void for lack of subject matter
jurisdiction, the recommendation adopted by the Kansas Supreme Court is infirm in
lacking evidence to support the discipline but most egregiously, the recommendation is
facially fraudulent. Missouri state courts are obligated to give a judgment of a sister state
full faith and credit unless that judgment is void for lack of either personal jurisdiction or
subject matter jurisdiction or the judgment is obtained by fraud. Phillips v. Fallen , 6
S.W.3d 862, 864 (Mo.banc 1999).
Federal courts must give the same preclusive effect to state court judgments that
those judgments would be given in courts of the state in which the judgments were
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rendered. See 28 U.S.C. § 1738; Wilkinson v. Pitkin County Bd. of Comm'rs, 142 F.3d
1319, 1322 (10th Cir. 1998). "The preclusive effect of a state court decision . . . is a
matter of state law." Id. However By its terms, and in light of its purpose, the Full Faith
and Credit Clause imposes no obligation whatsoever on the federal government. Baker v.
Gen. Motors Corp., 522 U.S. 222, 232-34 (1998); Univ. of Tenn. v. Elliot, 478 U.S. 788,
799 (1986) ("The Full Faith and Credit Clause is of course not binding on federal courts .
. . .").
Under Kansas Supreme Court Rule 7.06 (a), the current order has been suspended
while the court determines if reconsideration is to be heard. The respondent has a great
burden to overcome the presumption of a Kansas Supreme Court discipline order once a
valid order is issued:
“With respect to a judgment rendered by a court of general jurisdiction of another
state, we presume not only that the court had both personal and subject matter
jurisdiction, but that the court followed its laws and entered a valid judgment in
accordance with the issues in the case. Bastian v. Tuttle , 606 S.W.2d 808, 809
(Mo.App. 1980). A party asserting the invalidity of such a judgment has the burden
of overcoming the presumption of validity, unless the proceedings show that the
judgment is not entitled to that presumption. Id.”
L & L Wholesale, Inc. v. Gibbens, 2003 MO 516 at ¶ 33 (MOCA, 2003). Federal
courts also recognize that a state disbarment order may be invalid for failure of Due
Process:
“So also the more recent decision of the Supreme Court In re Ruffalo, 390 U.S.
544, 88 S.Ct. 1222, 20 L.Ed.2d 117 (1968) demands that there be notice of the
alleged professional misconduct as does Committee on Professional Ethics &
Griev. v. Johnson, 447 F.2d 169 (3rd Cir. 1971). We must conclude that the
disbarment judgments were procedurally deficient and on that account were
invalid. “
Burkett v. Chandler, 505 F.2d 217 (C.A.10 (Okl.), 1975).
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On its face, the Kansas Supreme Court order denied the respondent the Due
Process required for state action against the respondent’s protected conduct under 42
U.S.C. § 1981, denying the existence of any Liberty interest and refusing even to
consider the federal statutory defense.
C. The Current Order Disbarring the Respondent Violates The First Amendment
The findings of fact stated in the body of the Kansas Supreme Court opinion and
used to find ethics violations justifying the respondent’s disbarment are prima facie a
renouncement of the constitutional rights to freedom of speech and to seek redress in
court. The decision also renounces the statutory protection of those rights embodied in 42
U.S.C. § 1981 and the Kansas Supreme Court opinion similarly renounces any comity
based on the Supremacy Clause deferring to the power of federal courts to decide federal
questions in federal controversies being litigated in US District court.
The Kansas Supreme Court decision renounced any Liberty interest based on the
First Amendment Right to Freedom of Speech and sua sponte determined that the First
Amendment Rights to Freedom of Association and access to federal courts for the
Redress of Grievances are forfeit. “The first amendment embodies 'a profound national
commitment to the principle that debate on public issues (such as the performance of the
probate court system) should be uninhibited, robust, and wide-open.' New York Times Co.
v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964).” Dacey v. New York
County Lawyers' Ass'n, 423 F.2d 188 at 193 (C.A.2 (N.Y.), 1970).
The ethics complaints and disciplinary prosecution were used to prevent the
respondent’s African American client and his minority witnesses from asserting federally
guaranteed rights.
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“[I]n Louisiana ex rel. Gremillion v. NAACP, 366 U.S. 293, 297, 81 S.Ct. 1333,
1336, 6 L.Ed.2d 301, we reaffirmed this principle: '* * * regulatory measures * * *
no matter how sophisticated, cannot be employed in purpose or in effect to stifle,
penalize, or curb the exercise of First Amendment rights.’”
National Association For Advancement of Colored People v. Button, 371 U.S.
415 at 439, 83 S.Ct. 328, 9 L.Ed.2d 405 (1963).
i. David Price’s cause was over a Liberty interest
Much of the charged conduct was retribution for accurately describing the injuries
to the respondent’s clients and his witnesses in pleadings on behalf of James Bolden and
his witness David Price. The naked purpose of the retribution was to discourage the
respondent from assisting in James Bolden obtaining relief for property taken from by the
City of Topeka for a public purpose without compensation and from interfering in the
retaliation against David Price through the sale of his son as punishment for his protected
speech against the City of Topeka.
“However, the ability and willingness of persons to serve as advocates for their
clients, particularly in matters adverse to the government, will be severely
hampered if persons acting under color of state law are permitted to retaliate with
impunity against attorneys who exercise their First Amendment rights on behalf of
their clients. See Velazquez, 531 U.S. at 548, 121 S.Ct. 1043 ("The attempted
restriction is designed to insulate the Government's interpretation of the
Constitution from judicial challenge. The Constitution does not permit the
Government to confine litigants and their attorneys in this manner. We must be
vigilant when Congress imposes rules and conditions which in effect insulate its
own laws from legitimate judicial challenge.") (emphasis added).”
Mezibov v. Allen, 411 F.3d 712 dissent at pg. 725(Fed. 6th Cir., 2005).
The interests the respondent advocated for on behalf of David Price were
protected Liberty interests: “The right of a parent to raise his children has long been
recognized as a fundamental constitutional right, “far more precious than property
rights.” Stanley v. Illinois, 405 U.S. 645, 651 (1972), quoting May v. Anderson, 345, U.S.
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528, 533 (1953); Skinner v. Oklahoma, 316 U.S. 535, 541, (1942); Meyer v Nebraska,
262 U.S. 390, 399 (1923), See, e.q. Castigno v Wholean, 239 Conn. 336 (1996); In re
Alexander V., 223 Conn. 557 (1992). In Re: May V Anderson (1953) 345 US 528, 533, 73
S. Ct. 840, 843 97 L. Ed. 1221, 1226, This case similar to Price’s in that it involved a
natural parent stripped of her rights without the right to utter a single word in her defense.
The order was originally granted for 6 months in which the court allowed the mother to
“fight” for her rights back, but kept getting delayed so that the child would incur more
time with the father.
ii. James Bolden’s Cause Was Protected Political Expression
James Bolden was the only plaintiff out of over a hundred property owners
displaced by the City of Topeka in historically minority neighborhoods without
compensation required by the federal funds the city used to clear the properties and under
state law.The Kansas Supreme Court does not have subject matter jurisdiction to punish
an attorney for his client’s non-frivolous claims based on the Fair Housing Act, 42 USC
§§1981, 1982 under 42 USC §1983 in federal court against the state agency the City of
Topeka:
“The first is that a State cannot foreclose the exercise of constitutional rights by
mere labels. The second is that abstract discussion is not the only species of
communication which the Constitution protects; the First Amendment also
protects vigorous advocacy, certainly of lawful ends, against governmental
intrusion. Thomas v. Collins, 323 U.S. 516, 537, 65 S.Ct. 315, 325, 89 L.Ed. 430;
Herndon v. Lowry, 301 U.S. 242, 259—264, 57 S.Ct. 732, 739—742, 81 L.Ed.
1066. Cantwell v. Connecticut, 310 U.S. 296, 60 S.Ct. 900, 84 L.Ed. 1213;
Stromberg v. California, 283 U.S. 359, 369, 51 S.Ct. 532, 535, 75 L.Ed. 1117;
Terminiello v. Chicago, 337 U.S. 1, 4, 69 S.Ct. 894, 895, 93 L.Ed. 1131. In the
context of NAACP objectives, litigation is not a technique of resolving private
differences; it is a means for achieving the lawful objectives of equality of
treatment by all government, federal, state and local, for the members of the Negro
community in this country. It is thus a form of political expression. Groups which
find themselves unable to achieve their objectives through the ballot frequently turn
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to the courts. Just as it was true of the opponents of New Deal legislation during the
1930's, for example, no less is it true of the Negro minority today. And under the
conditions of modern government, litigation may well be the sole practicable
avenue open to a minority to petition for redress of grievances.”
National Association For Advancement of Colored People v. Button, 371 U.S.
415 at 429-430, 83 S.Ct. 328, 9 L.Ed.2d 405 (1963).
D. Supremacy Clause
On its face, the Kansas Supreme Court decision includes findings that the
respondent should be disbarred for filing a non frivolous civil rights lawsuit on behalf of
James Bolden that went before a jury on 42 USC § 1983 claims based on the City of
Topeka’s retaliation against James Bolden for his testimony in Shawnee District court.
Not all of Bolden’s claims were heard and the remainder are on appeal.
The Kansas Supreme Court also found that the respondent should be disbarred for
filing a non frivolous 42 USC § 1983 based Civil rights law suit seeking prospective
injunctive relief against the Kansas judicial branch official’s bad faith enforcement of the
Kansas Rules of Professional Conduct, clearly allowed under the rulings in under Leclerc
v. Webb, No. 03-30752 (Fed. 5th Cir. 7/29/2005) (Fed. 5th Cir., 2005) and Dubuc v.
Michigan Board of Law Examiners (6th Cir., 2003). The state officials sole defense that
the Disciplinary prosecutor Stanton Hazlett is part of the judicial branch and therefore
immune is contrary to controlling law. Inn the Sixth Circuit in Dean v. Byerley, No. 021421 (6th Cir. 1/8/2004) (6th Cir., 2004) concerns 42 U.S.C. §1983 liability of a state bar
official for retaliating against the protected speech of a prospective attorney. The state’s
disciplinary office was also organized within the state’s judicial branch.
The Kansas Supreme Court findings of law and fact also clearly show that the
respondent is being disbarred for his former client David Price’s protected political
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speech (under Button) in Price’s pro se resort to US District court to vindicate his federal
guaranteed rights.
The Kansas Supreme Court is void for violating the Fourteenth Amendment
including the Supremacy Clause, the Due Process Clause, the First, Fifth, Sixth
Amendments that protect access to courts:
"The right of access to the courts is a fundamental right guaranteed by the
Constitution." Delew v. Wagner, 143 F.3d 1219, 1222 (9th Cir.1998). The Supreme
Court has recognized the source of this right in the Privileges and Immunities
Clause of Article IV, the First Amendment, the Fifth Amendment Due Process
Clause, and the Fourteenth Amendment Equal Protection and Due Process
Clauses.”
Christopher v. Harbury, 536 U.S. 403, 415 n. 12, 122 S.Ct. 2179, 153 L.Ed.2d
413 (2002).
Seeking relief from the Kansas Judicial branch officials bad faith prosecution was
certainly warranted. The Supreme Court has found it appropriate for federal courts to
grant declaratory or injunctive relief barring parallel state court proceedings in which
fundamental federal constitutional rights are threatened or not adequately protected. See,
e.g., Zwickler v. Koota, 389 U.S. 241, 249-251, 88 S.Ct. 391, 19 L.Ed.2d 444 (1967);
Dombrowski v. Pfister, 380 U.S. 479, 489-90, 85 S.Ct. 1116, 14 L.Ed.2d 22 (1965); New
York Times v. Sullivan, 376 U.S. 254, 279-80, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964).
i. The Use of Kansas State Courts to Interfere in Federal Actions
The state courts of Kansas have a history of being used to impermissibly interfere
in ongoing federal cases. This has been accomplished by using the state court to punish or
threaten a federal party or its counsel, usurping the federal court’s jurisdiction and
violating the spirit of comity, typically through the threat of sanctions:
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“We know that what the Kansas court has been led to do in this case goes beyond
its powers. There is no just purpose whatever in leaving the plaintiffs before us
exposed to the ordeal of contempt proceedings. And there is, above all, the
hobbling effect of the Kansas contempt proceeding upon the uninhibited exercise of
rights and powers assigned by the Congress to this forum. In all these
circumstances, it seems a clear and compelling next step from Donovan to enforce
the paramount federal law by granting the relief plaintiffs seek herein.”
Bekoff v. Clinton, 344 F.Supp. 642 at fn 4 (S.D.N.Y., 1972). When Kansas state
courts interfere in an ongoing federal case they are clearly placing themselves in the
express exception of 28 § 2283 to take away federally guaranteed rights without
jurisdiction:
“§ 2283 embodies on the national level a deep and reciprocal policy of our
federalism:
"Early in the history of our country a general rule was established that state
and federal courts would not interfere with or try to restrain each other's
proceedings." Donovan v. City of Dallas, 377 U.S. 408, 412, 84 S.Ct. 1579, 1582,
12 L.Ed.2d 409 (1964) (emphasis added).
In enforcement of that vital principle, it is clear that the right to sue in the
federal court, having been "granted by Congress," "cannot be taken away by the
State." Id. at 413, 84 S.Ct. at 1583. More specifically, it is clear that the courts of
Kansas are "without power to take away this federal right by contempt
proceedings or otherwise." Id. at 413-414, 84 S.Ct. at 1583.”
Bekoff v. Clinton, 344 F.Supp. 642 at 645 (S.D.N.Y., 1972).
ii. Ignoring 42 U.S.C. § 1981 Right Defense Violates the Supremacy Clause
On its face, the Kansas Supreme Court’s order ignores defenses raised by the
respondent based on his aserted 42 U.S.C. § 1981 based rights to speak on behalf of
African American and American Indian citizens seeking redress against state actions
encroaching on their protected Liberty interests in owning property and raising their
children respectively. The state courts' respect for federal courts is governed by
constitutional principles embodied in the Supremacy Clause of the United States
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Constitution. In re Kansas City Star Co., 73 F.3d 191, 195 (8th Cir.1996) ("The Supreme
Court has unequivocally stated that a `state-law prohibition against compliance with [a
federal] district court's decree cannot survive the command of the Supremacy Clause.'")
(quoting Washington v. Fishing Vessel Ass'n, 443 U.S. 658, 695, 99 S.Ct. 3055, 61
L.Ed.2d 823 (1979), which in turn cites Cooper v. Aaron, 358 U.S. 1, 78 S.Ct. 1401, 3
L.Ed.2d 5 (1958)); Zajac v. Federal Land Bank of St. Paul, 909 F.2d 1181, 1184 8th
Cir.1990) (Arnold, J., concurring) ("The state courts are open to consider, and in fact are
obligated under the Supremacy Clause to consider, assertions of federal statutory right,
whether they arise as part of someone's claim or as part of a defense.
Disbarment Order Exceeded Kansas Supreme Court’s Jurisdiction
The Kansas Supreme Court lacked subject matter jurisdiction to discipline the
respondent for non frivolous federal claims brought by himself or by his clients that were
raised in US District court.
If courts act beyond their authority, and certainly in contravention of it, their
judgments and orders are regarded as nullities. They are not voidable, but simply VOID,
AND THIS IS EVEN PRIOR TO REVERSAL Vallely v. Northern Fire and Marine Ins.
Co., 254 U.S. 348, 41 S. Ct. 116 (1920). See also Old Wayne Mut. I. Assoc. v.
McDonough, 204 U.S. 8, 27 S.Ct. 236 (1907); Williamson v. Berry, 8 How. 495, 540, 12
L. Ed, 1170, 1189, (1850); Rose v. Himely, 4 Cranch 241, 269, 2 L.Ed. 608, 617 (1808).
III. The District Court Cannot Reciprocally Honor the Current Order
The current Kansas Supreme Court order cannot be reciprocally honored under
Missouri local rule for the following reasonss:
A. WANTING IN DUE PROCESS
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Even though the respondent had filed in federal court alleging a bad faith
prosecution, the state judicial branch officials made a show of refusing to provide due
process. The order on its face attempts to justify the denial of full due process required
where the respondent had raised Liberty interests in protected conduct exceeding a mere
privilege to practice law:
i. The Disbarment Decision Violated Due Process Over Conflict of Interest
Like the Kansas Court of Appeals panel that made the original complaint, and the
Disciplinary Administrator that prosecuted the complaint, the members of the Kansas
Supreme Court did not reveal conflicts of interest or recuse themselves, even after the
respondent had made motions for substitution of judges..Liteky v. U.S., 114 S.Ct. 1147
(1994) (""Disqualification is required if an objective observer would entertain reasonable
questions about the judges impartiality. If a judge's attitude or state of mind leads a
detached observer to conclude that a fair and impartial hearing is unlikely, the judge must
be disqualified." [Emphasis added]. Id. at 1162.); Liljeberg v. Health Services Acquisition
Corp., 486 U.S. 847, 108 S.Ct. 2194 (1988) (what matters is not the reality of bias or
prejudice but its appearance); United States v. Sciuto, 521 F.2d 842 (7th Cir. 1996) ("The
right to a tribunal free from bias or prejudice is based, not on section 144, but on the Due
Process Clause." Id. at 845.); United States v. Balistrieri, 779 F.2d 1191 (7th Cir. 1985)
(455(a) "is directed against the appearance of partiality, whether or not the judge is
actually biased.") (it is self-executing). The failure of the Bankruptcy Judge to follow the
mandatory requirements of the law is a further evidence of his appearance of partiality.
The respondent’s Due Process rights were harmed by the adoption industry’s
control over the Kansas Disciplinary Administrator’s office. The affidavits of Melinda
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Walmsly and Lynn Cicle reveal much more egregious conduct was committed by Kansas
adoption attorneys and ABC adoptions in concert with Stanton Hazlett’s brother Alan
Hazlett than was charged against the respondent and the respondent received copies of
the complaints and Stanton Hazlett’s department’s answers. They would be evidence in
an abuse of process case.
The initial complaint was made against the respondent by a judge, Hon. G. Joseph
Pierron who had sat on the board of Kansas’ largest commercial adoption agency, the
Kansas Children Service League (KCSL). Until the respondent’s disciplinary panel
hearing in January of 2005, KCSL had a $33.6 million adoption contract with the state.
See “Foster care agency loses contract” Lawrence journal World, January 28, 2005.
The head justice of the Kansas Supreme Court panel hearing the respondent’s
brief and argument. Hon. Justice Donald L. Allegrucci’s wife Joyce Allegrucci, in her
former capacity as assistant secretary of children and family policy for the Department of
Social and Rehabilitation Services, made several appeals for additional funding for
private adoption agencies in her capacity as assistant secretary of children and family
policy for the Kansas Department of Social and Rehabilitation Services. See “Legislators
fret over foster care, adoption” Lawrence Journal World, October 31, 2000.
This contrasts with the reaction to the obvious ethical dangers of this industry’s
influence by the other agency that enforces ethics, the Kansas Governmental Ethics
Commission. The commission is chaired by a Kansas lawyer as are two other
commissioners and its vice chairman is retired Kansas Chief Supreme Court Justice
Robert Miller. On August 18, 2005 the commission ruled that Janet Schalansky, the
former chief of the Kansas Department of Social and Rehabilitation Services who served
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from 1999 to 2004 as SRS secretary, overseeing the state's social service programs and
agency contracts with private companies, such as KCSL, for foster care and adoption
services could not accept the chief executive officer position announced by KCSL the
preceding month. See “Schalansky can't take job” Topeka Capital Journal. August 19,
2005.
The decision on its face reveals tremendous bias against the respondent’s former
client David Price, a key witness for James Bolden’s claims against the City of Topeka.
The first ethics complaint identified the respondent’s suggestion in appellate motions on
behalf of David Price that the inability to obtain access to the case record may stem from
bias of non judge Shawnee District Court officials over Price’s petitioning to return to the
election of judges. The self interest of judges that value an appointed judiciary over
elected judges is a possible conflict of interest and the otherwise unexplainable acts of
making the respondent’s observation a basis for his prosecution and the current decision’s
attack on Price suggests a powerful conflict of interest that must be considered when
evaluating the disbarment:
“We merely note the inevitable presence of a possible conflict of interest between
the purposes served by the Association and its conception of the public interest
whenever it exercises its statutory power to initiate contempt proceedings under
750, subd. B and secures an injunction against the sale and distribution of a book
critical of the profession.”
Dacey v. New York County Lawyers' Ass'n, 423 F.2d 188 at 194 (C.A.2 (N.Y.), 1970).
The Kansas Supreme Court has a strong current interest contrary to David’s
Price’s advocacy for the election of judges. Hon. Justice Donald L. Allegrucci headed the
court’s participation in a Judicial Council preparing a substitute reform of performance
reporting in retention elections announced on December 26, 2005 to counter legislative
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efforts to change the selection process for judges resulting from“…Kansas Supreme
Court orders overturning the death penalty and ordering the Legislature to increase school
funding. Those rulings prompted some lawmakers to propose measures that would limit
the court and require legislative input in the selection of justices.” The head of the Kansas
Supreme Court panel hearing the respondent’s case, Hon. Justice Donald L. Allegrucci
chaired the Judicial Council, but did not disclose his participation in it. See “Judicial
panel suggests reviews”, Topeka Capital Journal December 26, 2005.
ii. The Respondent’s Witnesses Named Were Promptly Retaliated Against
The respondent named Frank Williams as a witness to Stanton Hazlett’s pattern
and practice of not being familiar with the complaint case he is prosecuting to the point of
not reading the subject cases. A few days later the state sought to seize Southwestern Bell
stock on a long dormant judgment never served on Mr. Williams or revived in court
beyond the statute of limitations.
The respondent’s client Sam Lipari assisted the respondent the records while
defending the discipline charges. In retaliation Stanton Hazlett brought another complaint
against the respondent in Sam Lipari’s action. Medical Supply Chain Inc. v. Neoforma et
al, originally filed in the District of Missouri, Case No. 05-0210-CV-W-ODS.
Several natural parents, mothers of infants taken in Kansas and their grandparents
were named as willing to testify about Stanton Hazlett’s relationship to adoption
attorneys and how the threat of ethics prosecutions, like Austin K. Vincent made against
the respondent are used to keep Kansas licensed attorneys from zealously representing
natural parents in an adoption parental rights termination. This widespread practice made
it difficult and or impossible for some of the witnesses to obtain attorneys, even when
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they could afford to do so. They also made ethics complaints against adoption attorneys
after the disciplinary panel’s PTO, but the Disciplinary Office dismissed them without
investigation in either retaliation or naked discriminatory prosecution.
B. INFIRMITY OF PROOF
The disbarment should not be reciprocal because there was such an infirmity of
proof as to facts found to have established the want of fair private and professional
character as to give rise to a clear conviction on a court’s part that it could not,
consistently with its duty, accept as final the conclusion on the respondent’s conduct.
Selling v. Radford, 243 U.S. at 51, 37 S.Ct. at 379.
The Kansas Supreme Court followed the recommendation of disbarment based on
1) the facts alleged about the state appeal. 2) Magistrate O’Hara’s recommendations
about Bolden’s federal case and 3) a generalized assertion that the respondent was
without a basis in fact for his claims.
1) the facts alleged about the state appeal
The Kansas Supreme Court adopted the disciplinary panel’e recommendation of
disbarment and even quoted the false statement regarding not one “iota” of evidence
regarding the respodent’s appeal brief for David Price after being served the underlying
documentation belying the truthfulness of the report. The inaccuracy was also briefed in
the respondent’s response:
2) Magistrate O’Hara’s recommendations
Magistrate O’Hara’s report and recommendation upon which the respondent was
disbarred was overruled by the trial court. Judge Vratil determined that the City of
Topeka’s entry of an appearance without challenging process effected service of process
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and that the City was properly in the action. It is controlling law in both the Tenth and
Eighth circuit that an action against city officials in their official capacity is a suit against
the city itself. The argument of Magistrate O’Hara was entirely pretext. Under Rule 4’s
incorporation of state law service of process for the forum state.
In the absence of any basis at law for finding the respondent had failed a
professional duty, the Kansas Supreme Court cannot have validly disbarred the
respondent:
“There are at least two reasons why the State should not be allowed to do this. First, the
moment petitioner's conviction was reversed, his continued disbarment was supported by
absolutely no evidence. This was a clear deprivation of due process of law and made the
disbarment at that time as void as the criminal conviction. Konigsberg v. State Bar, 353
U.S. 252, 77 S.Ct. 722, 1 L.Ed.2d 810; Thompson v. City of Louisville, 362 U.S. 199, 80
S.Ct. 624, 4 L.Ed.2d 654. Second, it is no answer to suggest, as does respondent, that this
denial of due process was somehow remedied when the referee, after a hearing, denied
petitioner's motion for reinstatement.”
Felber v. Association of Bar of City of New York, 386 U.S. 1005 at 1006, 87 S.Ct.
1343, 18 L.Ed.2d 435 (1967).
3.) Topeka Murder Rate Under Bail Bond Substitute System
The Kansas Supreme Court’s December 9th order reveals it disbarred the
respondent for his client’s unrelated fact based political speech on matters of a public
concern during conduct (an election) to improve justice by changing the selection of
judges. (The return to the election of judges was advocated by Price to end the bond
substitution that kept violent felons on the street and in his neighborhood) The respondent
is at a loss to conceive of a greater deviation from First Amendment jurisprudence. It is
of course worse, David Price, like James Bolden was exercising protected speech on
behalf of minority citizens in Topeka’s highest minority neighborhoods, so the court is
also eviscerating 42 § USC 1981.
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The court’s error in basing the respondent’s disbarment on the political speech of
David Price is further compounded by the fact that the legislature made competent
findings of fact based on testimony each of the several times it considered and rejected a
bill to allow the substitution of Own Recognizance deposits with a court for the
requirements of cash bonds in K.S.A. 22-2802 and the Kansas Constitution. The bills
were rejected because of the increased problems with violent criminals remaining at
large.
In Shawnee County, the practice has been permitted by ministerially under
Kansas Supreme Court Administrative Order No. 96/ Smith v. State, 264 Kan. 348, 955
P.2d 1293 at 1295 (Kan., 1998). Topeka has been among the highest violent crime per
capita small cities in the nation according to FBI rankings. “Topeka ranks eighth in
crime” Topeka Capital Journal, June 1, 2001, “Chief wary of report Topeka crime rate
ranked worst for small metro areas” March 14, 2004, “The death of homicide.” Topeka
Capital Journal. January 2, 2005 detailing murders by year which can be interpreted
during Shawnee bond period from mid 1980’s until a decline from the effect of Maj. Walt
Wywadis description of prosecuting drug related cases in federal courts.
The respondent never asserted Price was right , or even offered an opinion on the
election of judges. The disbarment is retribution for describing the controversial nature of
Price and why the respondent could no ethically reject representing him.
C. GRAVE INJUSTICE
The Kansas Supreme Court attempted to usurp and deny the respondent and his
client’s federal rights in ongoing litigation in US District courts. This usurption is gravely
unjust:
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“A judgment may in some instances be void for lack of subject matter jurisdiction.
E.g. id.; In re Four Seasons Securities Laws Litigation, 502 F.2d 834, 842 (10th
Cir. 1974). "However, this occurs only where there is a plain usurpation of power,
when a court wrongfully extends its jurisdiction beyond the scope of its authority."
Kansas City Southern Ry. Co. v. Great Lakes Carbon Corp., 624 F.2d 822, 825 (8th
Cir. 1980) (citations omitted); Nemaizer v. Baker, 793 F.2d 58, 65 (2d Cir. 1986)
(observing that collateral attack is permitted under Rule 60(b)(4) where there is "a
clear usurpation of power by a district court, and not an error of law in determining
whether it has jurisdiction") (citations omitted).”
Gschwind v. Cessna Aircraft Co., 232 F.3d 1342 at 1346 (10th Cir., 2000)
The decision on its face demonstrates Kansas has disregarded fundamental
controling federal case law on the respondent’s actions on behalf of clients in federal
court. In attacking the respondent contrary to the state’s own substantial precedents, the
decision is not a judgment but a lawless act:
“It is the prostration of all law and government; a defiance of the laws; a resort to
the methods of vengeance of those who recognize no law, no society, no
government. Of all classes and professions, the lawyer is most sacredly bound to
uphold the laws. He is their sworn servant; and for him, of all men in the world, to
repudiate and override the laws, to trample them under foot, and to ignore the very
bands of society, argues recreancy to his position and office, and sets a pernicious
example to the insubordinate and dangerous elements of the body politic. It
manifests a want of fidelity to the system of lawful government which he has sworn
to uphold and preserve.”
Ex parte Wall., 107 U.S. 265 at 274, 2 S.Ct. 569, 27 L.Ed. 552 (1883).
This principle of law was stated by the U.S. Supreme Court as “Courts are
constituted by authority and they cannot go beyond that power delegated to them. If they
act beyond that authority, and certainly in contravention of it, their judgments and orders
are regarded as nullities. They are not voidable, but simply VOID, AND THIS IS EVEN
PRIOR TO REVERSAL.” [Emphasis added]. Vallely v. Northern Fire and Marine Ins.
Co., 254 U.S. 348, 41 S. Ct. 116 (1920). See also Old Wayne Mut. I. Assoc. v.
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McDonough, 204 U.S. 8, 27 S.Ct. 236 (1907); Williamson v. Berry, 8 How. 495, 540, 12
L. Ed, 1170, 1189, (1850); Rose v. Himely, 4 Cranch 241, 269, 2 L.Ed. 608, 617 (1808).
The Kansas Supreme Court findings of fact demonstrate an infirmity of proof and
a lack of Due Process, preventing the grant of reciprocal discipline:
“If the disciplinary proceedings derive from state court action, federal courts are
not totally free to ignore the original state proceedings." Abrams, 521 F.2d at 10991100 (citing Theard v. United States, 354 U.S. 278 (1957)). Instead, they must
"examine the state proceeding for consistency with the requirements of due
process, adequacy of proof and absence of any indication that imposing discipline
would result in grave injustice." In re Jacobs, 44 F.3d 84, 88 (2d Cir. 1994) (citing
Selling v. Radford, 243 U.S. 46, 51 (1917))”
In re Surrick (3rd Cir., 2003).
d. SUBSTANTIALLY DIFFERENT DISCIPLINE
The District Court of Missouri would not impose discipline against an attorney for
complying with the governing rules of professional conduct.
The District Court of Missouri would not impose discipline against an attorney for
bringing the testimony of minority citizens against white city government officials.
The District Court of Missouri would not impose discipline against an attorney for
filing non frivolous claims.
CONCLUSION
The respondent respectfully requests that the court stay or lift its temporary
suspension of the respondent and postpone any order to show cause until after there is a
final ruling from the Kansas Supreme Court.
Respectfully submitted,
S/ Bret D. Landrith
________________________________
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Bret D. Landrith # KS00500
Kansas Supreme Court ID # 20380
Apt. # G33,
2961 SW Central Park, Topeka, KS 66611
1-785-267-4084
landrithlaw@cox.net
CERTIFICATE OF SERVICE
I Bret D. Landrith certify I have provided a copy of this answer show cause order
on February 15, 2006 via hand delivery.
S/ Bret D. Landrith
____________________
Bret D. Landrith
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exb 3

exb 4
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1

are -- need to be conflicted out of this case.

2

A.

3

But in response, I would state that I did not have any detailed

4

conversations with Joel Pelofsky regarding your case in

5

September.

6

September when you called my office.

7

Q.

8

okay.

9

A.

Well, whenever you called me, I did not return your call.

10

Q.

Uh-huh.

11

try to get Mr. Landrith employed here?

12

to look at the records there.

13

City, Kansas, as well as we came to this court.

14

every -- those other two courts opened their records and let us

15

see them.

16

open those records.

17
18

And in response to if -- I don’t think that was a question.

And I did not speak to you or return your call in

Well, actually, I didn’t call you in September.

Do you know that we tried every way in the world to
We made a trip to Topeka

We went to the court in Kansas
And, you know,

But when we came here to this court, we were unable to
Do you think that’s fair?

MS. STANTON:

Your Honor, I don’t think -- I’m going to

object to relevance.

19

THE COURT:

20

MS. STANTON:

Okay.
What I think is fair or not fair doesn’t

21

really make any difference.

22

THE COURT:

23

But that’s

transpired.

I don’t what Ms. Stanton knows about what’s

I don’t know that I know very much, but --

24

MR. SHERWOOD:

25

THE COURT:

Well, Judge.

-- I don’t know why -- I don’t -- wait just

exb 5

!#
1

a minute.

I don’t know how or why she needs to answer or can

2

answer anything about Mr. Landrith’s records.
MR. SHERWOOD:

3

It seems puzzling to me, Judge, that I

4

file a motion to employ Mr. Landrith at 10:12 on whatever morning

5

we had the telephone conference.
The 7th.

6

THE COURT:

7

MR. SHERWOOD:

And by the time of the hearing every --

8

everyone knew that they needed to object to him being put on as

9

my counsel.

10

THE COURT:

11

MR. SHERWOOD:

12

Well, I don’t know what to make of that.

Judge.

13

THE COURT:

14

MR. SHERWOOD:

15

I don’t know what to make of it either,

I mean, I would -But it sure seems -- sure seems puzzling

to me.
THE COURT:

16

Well, you know, I would speculate.

Mr.

17

Landrith is not -- has not ever been a bankruptcy practitioner.

18

And I never had heard his name.

19

of these lawyers knew of him.

20

and lawyers know about those things.

21

that’s the case.

22

everybody took a quick look at the book to see if he is an

23

attorney, and he wouldn’t be in the books.

24

speculation.

25

that.

So, I have no idea.

Maybe some

I don’t know.

You know, it’s not a big community
It could very well be that

But I would just guess that most

But that’s my

So, I don’t think Ms. Stanton needs to speculate on

And for Ms. Stanton’s benefit, I don’t know if you know

!$
1

this, but I have been told that Mr. Sherwood came to the

2

courthouse last week, I believe, and asked to see some records

3

with respect to Mr. Landrith’s admission or disbarment or

4

suspension from this court.

5

allowed -- I don’t know if there -- I don’t know if there are any

6

records anyway, but --

7

MR. SHERWOOD:

8

And I understand you were not

Well, they stated that there were, but

they were sealed.
THE COURT:

9

Okay.

Well, and typically they are.

10

mean, Mr. Landrith couple probably see them.

11

off the street can’t do that.
MR. SHERWOOD:

12
13

I

But you walking in

I had an affidavit from him that stated

that I could look at them.
THE COURT:

14

Well, that’s not my area.

I don’t have any

15

thing to do with licensing of attorneys or their practice in this

16

court.

17

BY MR. SHERWOOD:

18

Q.

19

That’s up to the District Court.

Mrs. Stanton, do you think you could find us an attorney?
MS. STANTON:

Your Honor, I’d have to object.

20

know, Dustin.

21

have any money to pay them.

I think one of the problems you have is you don’t

22

MR. SHERWOOD:

23

MS. STANTON:

24

MR. SHERWOOD:

25

I don’t

But, oh, we do.
And I don’t -I stated on the record that there -- that

the creditors say that they’re over-secured.

And there’s money
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OFFICE OF THE UNITED STATES ATTORNEY
WESTERN DISTRICT OF MISSOURI
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JULY 22, 2008
FOR IMMEDIATE RELEASE

COX MEDICAL CENTERS SIGNS $60 MILLION
SETTLEMENT AGREEMENT
RESOLVES ALLEGATIONS OF FRAUDULENT
MEDICARE PAYMENTS
SPRINGFIELD, Mo. – John F. Wood, United States Attorney for the Western District of Missouri,
announced today that the United States has reached a $60 million settlement with the Lester E. Cox Medical
Centers.
“Today’s settlement furthers both our commitment to protecting patients from improper billing
practices and the continued ability of Cox to provide quality medical care in Springfield and the Ozarks,”
said Wood. “I am pleased that we were able to resolve this matter without litigation.”
As part of the settlement, Cox will pay $35 million immediately, followed by five yearly payments of
$5 million (plus 4 percent interest). In addition, Cox has entered into a comprehensive Corporate Integrity
Agreement with the Office of Inspector General of the United States Department of Health and Human
Services to ensure its continued compliance with federal health care benefit program requirements.
The settlement agreement recites allegations that beginning in January 1996, Cox entered into
prohibited financial arrangements with physician group Ferrell-Duncan Clinic, Inc. Because those
arrangements induced physicians to refer patients to Cox, they violated federal laws known as the Stark Law
and the Anti-Kickback Statute.
“Our priority is protecting the patients,” Wood said. “These laws are intended to ensure that
physicians make referrals to health care facilities based on the best interest of their patients without being
induced by payments from hospitals competing for their business. These laws also protect the integrity of
the government-funded health care benefit programs.”
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The settlement agreement also recites allegations that from January 1997 through March 25, 2005,
Cox submitted fraudulent Medicare cost reports. Because these reports employed an improper method of
reporting its medical clinics’ overhead, they resulted in claims for non-reimbursable clinic costs.
Finally, the settlement agreement recites the government’s contention that from January 1999
through December 2004, through entities controlled by Cox (Ozark Dialysis Services and Cox HPS of the
Ozarks, Inc.), Cox improperly billed for end stage renal disease treatments provided to patients. The United
States alleges that these improper billings violated the False Claims Act – a law prohibiting the submission
of false claims for Medicare payments.
The payments Cox must now make in connection with this settlement are to compensate the
Medicare trust fund for payments that Cox improperly claimed and received. The compromise settlement
amount, which is considerably less than the alleged improper Medicare payments to Cox, took into account
Cox’s ability to pay and to continue providing medical care to the community.
Today’s agreement is neither an admission of liability by Cox nor a concession by the government
that its claims are not well-founded. Rather, the agreement is intended to avoid the delay, uncertainty and
expense of protracted litigation of these claims. The federal investigation did not include allegations of
patient harm.
This settlement resulted from a comprehensive, ongoing investigation by the Health and Human
Services Office of Inspector General, Office of Investigations, the Office of Audit Services, and the Federal
Bureau of Investigation which began in early 2003. After an audit team began investigating and
administrative subpoenas were served on Cox, Cox began cooperating with the investigation. Cox provided
to the government thousands of documents, made its personnel available for interviews, and conducted its
own internal investigation, the results of which it also provided to the government. As a result of both the
thorough nature of the investigation and the cooperation of Cox, this settlement concludes the investigation
of, and any resulting claims against, Cox.
****************
This news release, as well as additional information about the office of the United States Attorney for the
Western District of Missouri, is available on-line at

www.usdoj.gov/usao/mow/index.html
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A federal grand jury has subpoenaed several former senior Justice Department attorneys for an investigation into the
politicization of the Department's own Civil Rights Division, according to sources close to the investigation.
The extraordinary step by the Justice Department of subpoenaing attorneys once from within its own ranks was taken because
several of them refused to voluntarily give interviews to the Department Inspector General, which has been conducting its own
probe of the politicization of the Civil Rights Division, the same sources said.
The grand jury has been investigating allegations that a former senior Bush administration appointee in the Civil Rights Division,
Bradley Schlozman, gave false or misleading testimony on a variety of topics to the Senate Judiciary Committee.
Sources close to the investigation say that the grand jury is also more broadly examining whether Schlozman and other
Department officials violated civil service laws by screening Civil Rights attorneys for political affiliation while hiring them.
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Investigators for the Inspector General have also asked whether Schlozman, while an interim U.S. attorney in Missouri, brought
certain actions and even a voting fraud indictment for political ends, according to witnesses questioned by the investigators. But
it is unclear whether the grand jury is going to hear testimony on that issue as well.
One person who has been subpoenaed before the grand jury, sources said, was Hans von Spakovsky, who as a former counsel
to the Assistant Attorney General for Civil Rights was a top aide to Schlozman. An attempt to reach Spakovsky for comment for
this story was unsuccessful.
Earlier this year, Spakovsky withdrew his name from nomination by President Bush to serve on the Federal Election Commission
after repeatedly claiming a faulty memory or citing the attorney-client privilege to fend off questions from senators about
allegedly using his position to restrict voting rights for minorities -- and that he hindered an investigation of Republican
officeholders in Minnesota accused of discriminating against Native American voters.
Three current and former Justice Department officials were questioned by investigators about allegations that Schlozman--with
Spakovsky advising and assisting him-- made decisions whether to hire and fire attorneys in the Civil Rights Divison on the basis
of their political affiliation.
Another person subpoenaed by the grand jury, according to several sources, was Jason Torchinsky, who, like Spavosky, was
also a Counsel to the Assistant Attorney General for Civil Rights.
Torchinsky is not under investigation for any wrongdoing himself, but rather subpoenaed as a witness in the probe, sources said.
Previously, however, Torchinsky had refused to voluntarily answer questions from investigators working for the Justice
Department's Inspector General about the politicization of the Civil Rights Divison. Reached at his home on Tuesday night,
Torchinsky declined to comment for this article.
Sources familiar with the federal grand jury subpoenas say that they were approved at the highest levels of the Justice
Department.
Story continues below
advertisement
The sources said that investigators working the case as well as senior Department officials were distressed that some of the
Justice Department's most senior political appointees refused to co-operate with an investigation by the very Department they
once served.
"What does this say for the average person on the street if we want them to co-operate?" said a senior official, "How can we say
to the ordinary citizen that you should report crimes, tell the government what you know, when the people who ran the
Department of Justice thumb their noses at the system?"
Another federal law enforcement official familiar with the subpoenas said that they believed that senior Justice Department
officials had no choice but to approve the subpoenas because to do otherwise would have meant overruling career prosecutors
and their actions would appear political if they did. The official also said that political appointees at the top of the Department had
to appear to be aggressive in their investigation of the politicization because to do otherwise might lead to calls for a special
prosecutor to take over the investigation from them.
A former Justice Department attorney who was subpoenaed said that he believed they had been called before the grand jury as
"retaliation" for refusing to talk voluntarily to investigators working for Justice's Inspector General. Current Justice Department
employees are required to talk to investigators, while former employees are not.
But sources with first-hand knowledge of the investigation said that the former Justice Department officials were subpoenaed
because they had information necessary to the Department's probe and without subpoenas there was no other way to compel
their testimony.
During his tenure in the Civil Rights Division, career employees charged that Schlozman disregarded longstanding voting rights
law to electorally favor Republicans over Democrats.
Joseph Rich, who was chief of the voting rights section of the Civil Rights Division under Schlozman, told the Boston Globe:
"Schlozman was reshaping the Civil Rights Division. Schlozman didn't know anything about voting law. . . . All he knew is he
wanted to be sure that the Republicans were going to win."
Schlozman and other Bush administration appointees in the Justice Department claimed that federal law enforcement authorities
had been deficient in prosecuting cases of voter fraud. Schlozman and other Bush administration officials--most prominently Karl
Rove- claimed that the failure to prosecute purported voter fraud benefited Democrats at the expense of Republicans.
But most independent assessments suggest that the vast majority of reports of voting fraud are unfounded.
http://www.huffingtonpost.com/2008/08/06/justice-department-subpoe_n_117285.html?view=print
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But most independent assessments suggest that the vast majority of reports of voting fraud are unfounded.
A recent study [PDF] by Lorraine C. Minnite, an assistant professor of political science at Barnard College, found that most
reports of voting fraud turned out to be "unsubstantiated or false claims by the loser of a close race, mischief, and administrative
or voter error." Joseph Rich, who was chief of the voting-rights section in Justice's Civil Rights Division until 2005, told me in an
interview: "There is virtually no evidence that voter fraud ever occurs except by individuals and in rare instances."
Democrats and interest groups ranging from the League of Woman Voters to the NAACP to those who protect the rights of the
disabled, assert that the White House and Republican activists exaggerate claims of voter fraud as a means to suppress voter
participation. Citing allegations of purported voter fraud, the Bush White House has supported state initiatives which would
require voters to produce state photo identification at the polls.
In the courts, however, state and federal judges have said that such requirements might discourage voting by minorities, the
disabled, the impoverished, students, and the elderly--all segments of voters who traditionally vote in greater numbers for the
Democrats.
Von Spakovsky, Schlozman's deputy, who has been subpoenaed to testify before the grand jury because of his refusal to speak
to investigators, was also alleged to have to misused his official position by setting aside the law to take actions to help
Republican candidates.
When von Spakovsky was nominated to serve on the Federal Election commission, six career officials of the Justice
Department's Voting Rights Section, who had worked under him, wrote the Senate asking that he not be confirmed.
The six alleged that "during the 2004 election cycle" von Spakovsky "broke with established Department policy by getting
involved with contentious and partisan litigation on the eve of the election. Mr. von Spakovsky drafted legal briefs between the
Republican and Democratic parties in three battleground states, Ohio, Michigan and Florida just before the election, all in favor
of the Republican party's position." The six career officials further asserted: "These briefs ran counter to the well-established
practice of the Civil Rights Division not to inject itself into litigation or election monitoring on the eve of an election where it would
be viewed as expressing a political preference or could have an impact on a political dispute."
These briefs ran counter to the well-established practice of the Civil Rights Division not to inject itself into litigation or election
monitoring on the eve of an election where it could be viewed as expressing a political preference or could have an impact on a
political dispute. Moreover, in another case between the Republican and Democratic parties which concerned an Ohio law that
permitted political parties to challenge voters, he drafted a letter that was sent to the court which supported the Republican Party
position even though the law did not implicate any statute that the Department enforces.
During his tenure with the Civil Rights Division, Schlozman also repeatedly clashed not only with career attorneys in his own
office but also with federal prosecutors who he did not believe were taking the issue of voting fraud seriously enough.
One of those he clashed with was Todd Graves, the U.S. Attorney in Kansas City, Missouri, a conservative Republican stalwart
who excelled in his job, but who also was fired by the Bush administration in March, 2006-- only to be temporarily replaced by
Schlozman.
As interim U.S. attorney, less than a week before a tightly contested U.S. Senate race in Missouri in 2006, Schlozman brought
an indictment of voter fraud against four workers with a liberal advocacy group, despite the fact that Justice Department
guidelines prohibit such indictments so close to election day. Schlozman said that he was justified in his actions because he was
afraid that more fraud might take place.
But Robert Kengle, a former deputy chief in the voting-rights section at Justice during the Clinton and Bush administrations, told
me in an interview: "They cooked up that there is a general exception to the policy because they wanted to prevent more fraud.
But indicting people before the election was not going to change anything. Registration had already closed.... There just wasn't a
justification for bending the law."
The Justice Department guidelines state: "Federal prosecutors and investigators should be extremely careful not to conduct
overt investigations during the pre-election period or while the elections are underway."
One reason for such a policy, the guidelines say, is that "a criminal investigation by armed, badged federal agents runs the
obvious risk of chilling legitimate voting and campaign activities."
In the end, the indictment had to be reissued after the election. In his haste to bring charges, Schlozman had indicted the wrong
person--someone with a name similar to the person he wanted to charge.
Related: The Ninth Man Out: A Fired U.S. Attorney Tells His Story
http://www.huffingtonpost.com/2008/08/06/justice-department-subpoe_n_117285.html?view=print
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(UPDATE: For the record, this report is not the OPR/OIG
investigation into the firing of nine U.S. Attorneys, including Todd
Graves, firing Democrats claim were politically motivated. That
investigation -- and one into Brad Schlozman's hiring practices at the
Civil Rights Division -- will be released later.)
---

Columnist Steve Penn:
Taking aim at urban
issues.

LIGHT RAIL
LINES

A hub of news,
discussion and analysis
of light rail in KC.

LIVE MIKE

Columnist Mike
Hendricks: Stop the spin – I want to get off.

CITY
DISPATCH
Editorial writer Yael T.
Abouhalkah on
Midwest Voices

JUDGE'S
OPINION
The unpublished

The Justice Department's Office of Professional
Responsiblity has published its almost 150-page report on allegations
of improper or illegal political influence in the hiring of personnel for
various offices around the country.
The OPR concluded that in at least three cases -- including one
involving former interim U.S. Attorney Brad Schlozman in Kansas City
-- Monica Goodling and other officials at DOJ illegally used political
affiliation as a criterion for considering requests from interim USAs to
hire career lawyers for their offices:
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The Schlozman case, from the report:
On December 19, 2006, Bradley Schlozman, who at the time was
the interim U.S. Attorney for the Western District of Missouri, sent an
email mail to EOUSA Director Battle and Nowacki to request a waiver
to hire an A(ssistant)USA.
Nowacki asked to see the résumés of potential candidates for the
position. On December 22, Schlozman sent Nowacki an e-mail that
attached the résumés of three candidates. In his e-mail, Schlozman
described the three candidates as “rock-solid Americans” who would be
a “hugely positive legacy for this Administration.” Schlozman described
each candidate in terms of their conservative political credentials.
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He wrote that the first applicant’s “involvement with the
Bush/Cheney campaign speaks for itself.” Regarding the second
candidate, Schlozman noted that he met the applicant during the
applicant’s clerkship with a “43 apppointee” (referring to a federal
appellate judge appointed by President Bush).

Segale needs to go, and go
now...

Schlozman described the third candidate as “a rock star talent in
addition to being hard core (in the most positive sense of that phrase) on
the issues[.]” Schlozman also described the third applicant as “an
obvious conservative of incredible intellect.”
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That same day, Nowacki forwarded the three résumés by e-mail to
Goodling in the OAG. Later that day, Goodling sent an e-mail to
Nowacki saying, “Tell Brad he can hire one more good American.”
Shortly thereafter, Nowacki sent an e-mail to Schlozman saying, “You
can go ahead and hire one more good American.” Nowacki
acknowledged to us that he understood the phrase “good American” to
refer to someone with Republican credentials.
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Nowacki said he thought that Schlozman’s use of
politicalcredentials to describe AUSA candidates was an attempt to get
his waiver request approved by Goodling.
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In answers to congressional questions, Schlozman addressed his
use of political affiliations in advocating for the waiver. He wrote:
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As I noted at the hearing, I had heard rumors that Ms.Goodling
considered political affiliation in approving hiringdecisions for career
positions. I also knew that, although thedecision to authorize the hiring
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... political abuse of the AUSA office in Kansas City -- just like in
the rest of America! Just like the statistics show.
It's almost as if the federal law enforcement establishment was
being used for political ends -- and the brighter ones figured
that out and acted accordingly, while the less bright or more
ethical (like Mr. Iglesias of New Mexico or even Todd [not
exactly apolitical] Graves got sacked.
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We confirmed that none of the three applicants was hired by the
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However, none of the individuals I referenced washired, nor do I
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threeveteran career prosecutors in my office – the First AssistantU.S.
Attorney, the Senior Litigation Counsel, and aSupervisory [AUSA].
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"imperial" President, a cowardly Congress and even a supine
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Looks like Chrostowski gets a pass on this one.
Submitted by DH in Raytown on July 28, 2008 - 2:35pm.

Since I refuse to pay $2.95 for news that was disseminated
publicly but is now "archived", this is what I can copy:
DAVE HELLING and STEVE KRASKE, The Kansas City Star
After five months of hearings, subpoenas, document dumps,
grants of immunity and accusations of impropriety, Democrats
think they're building a case.
The 2006 firing of nine U.S. attorneys, they argue, was part of a
broad White House effort to use the Justice Department to help
Republicans win elections and cling to power.
Here's what those five months haven't produced: any criminal
charges, sworn testimony from White House aides, a special
prosecutor or...
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Well, surprise, surprise. The report makes for rich reading
about our hyper-politicized, "don't follow the rule of law"
Justice Department during the Bush administration. Pathetic
Goodling. If she had just limited herself to going with her gut,
war profiteering, or doing the "wide stance dance" like the rest
of this administration she'd still have a job.
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very decent McClatchy story about a year ago.
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"Several candidates interviewed by Goodling told us they
believed that her question about identifying their favorite
Supreme Court Justice, President, or legislator was an attempt
to determine the candidates’ political beliefs. For example, one
candidate reported that after he stated he admired Secretary of
State Condoleezza Rice, Goodling “frowned” and commented,
“but she’s pro-choice.”"
"The handwritten notes Goodling took during this interview
contained the following phrases: “pro-God in public life,” and
“pro marriage, anti-civil union.”"
"It is not improper to consider political affiliations when hiring
for political positions. However, both Department policy and
federal law prohibit discrimination in hiring for Department
career positions on the basis of political affiliations."
The Department’s policy on non-discrimination is contained in
the Code of Federal Regulations:
"It is the policy of the Department of Justice to seek to
eliminate discrimination on the basis of race, color, religion,
sex, sexual orientation, national origin, marital status, political
affiliation, age, or physical or mental handicap in
employment within the Department and to assure equal
employment opportunity for all employees and applicants for
employment."

Is this another fee office story?
Submitted by kclifetimer on July 29, 2008 - 7:36am.

Is this a case of "To the victor goes the spoils" and the party in
office always selects from within their party? (wink wink)
Obviously, it is never said straight out. Take the fee office issue;
it was only a problem when the other side came in and
displaced all their people.
What would really be interesting is to see if this office has a
history of being used for political persecution. I wonder if high
profile Republicans were investigated more while Clinton was
in office?
If this turns out to be the rule we need to change it in the
interest of justice for all.
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The Bush administration has reversed course and will now allow a Justice Department inquiry to move forward regarding
whether former Attorney General Alberto Gonzales and other government attorneys acted properly in authorizing and overseeing
the administration's domestic warrantless wiretapping program, the Department informed Congress today.
President Bush had previously shut down the investigation by taking the extraordinary step of denying investigators security
clearances necessary for them to move forward. Bush had intervened to sideline the Justice Department probe despite severe
objections of career Justice Department officials, members of Congress, and perhaps even his own Attorney General, that he not
do so. Gonzales wrote Congress shortly before his resignation that Bush thwarted the investigation even overruling Gonzales'
advice to Bush that he allow the inquiry to move forward.
In a letter sent today to Rep. Maurice Hinchey (D-NY), H. Marshall Jarrett, the head of Justice's Office of Professional
Responsibility, which will conduct the investigation, wrote: "We recently received the necessary security clearances and are now
able to proceed with our investigation."
It is unclear what led to the reversal by the Bush administration to allow the investigation to move forward. Today's letter from the
Justice Department to Hinchey and other members of Congress comes only days after former federal court judge Michael
Mukasey was sworn in as attorney general. It also could not be learned tonight whether President Bush himself had personally
reversed his own decision to allow investigators to be granted the necessary security clearances to commence their
investigation.

http://www.huffingtonpost.com/murray-waas/justice-department-reopen_b_72527.html?view=print

exb 9

Page 1 of 6

Murray Waas: Justice Department Reopens Probe Into Warrantless Domestic Spying

8/8/08 10:13 AM

The reversal came after more than half a dozen members of Congress -- including four members of the Senate Judiciary
Committee -- protested the termination of the OPR probe when the National Journal disclosed that Gonzales continued to advise
President Bush about whether to allow the investigation to proceed even after Gonzales learned that his own conduct was going
to be a central focus of the inquiry.
The OPR investigation was closed down shortly after Jarrett, the OPR chief, informed his superiors that he wanted to interview
two senior Justice Department attorneys who had clashed with Gonzales over the legality of the warrantless surveillance
program.
Hinchey, who requested the investigation in the first place, praised Mukasey for allowing the investigation to move forward: "It
seems like an extraordinary beginning. We may have an Attorney General who understands his obligations and responsibilities
are to the people of the United States and not the president."
The news that the OPR probe will proceed comes not long after the Justice Department's Inspector General, Glenn A. Fine,
informed Congress that he is conducting an investigation as to whether Gonzales gave false or misleading testimony to
Congress about the warrantless eavesdropping program.
Senior career Justice Department officials were concerned when the OPR probe was originally disclosed that it may have been a
political effort to deflect criticism of the administration's eavesdropping program as well as Gonzales' own conduct, a former and
current Department attorney have said in interviews.
More recently, HuffPost reported that Department officials were concerned that Gonzales continued to oversee a criminal leak
investigation as to who leaked details of the surveillance program to the New York Times. Several Department officials who were
under scrutiny or questioned during the leak inquiry were likely to be crucial witnesses regarding Gonzales in the OPR probe.
Stephen Gillers, a professor of legal ethics at New York University, said in an interview that Gonzales had acted improperly in
overseeing the leak probe while witnesses in that probe were potential witnesses against him in a potential OPR inquiry:
"Gonzales should have stayed out of the leak investigation once it began to focus on potential witnesses against him. By
overseeing it, Gonzales himself in a position to hurt the careers and reputations of subordinates whose cooperation was needed
in the separate investigation of him They are likely to recognize this added vulnerability--it's hard enough as it is to provide
evidence against your boss--which will in turn intimidate them from saying that invites retribution."
Jack Goldsmith, the former head of the Justice Department's Office of Legal Counsel, who had clashed directly with Gonzales
over the legality of some aspects of the warantless surveillance program, while Gonzales was White House counsel, wrote in a
recent memoir that he felt intimidated by the fact that Gonzales was involved in the leak investigation.
Goldsmith had been interviewed by FBI agents during the leak program and also questioned by a federal grand jury as well,
although he has never been considered a subject in the case.
"What angered me most about the subpoena I received," Goldsmith wrote, was "the fact that it was Alberto Gonzales' Justice
Department that had issue it... I had spent hundreds of very difficult hours at OLC, in the face of extraordinary resistance, trying
to clean up the legal mess that then-White House counsel Gonzales.. and others had created in designing the foundations of the
Terrorist Surveillance Program."
The OPR investigation had previously been shut down after Jarrett, the OPR chief, had informed his superiors that he wanted to
interview Goldsmith and review memos questioning the legality of the surveillance program by Goldsmith and other attorneys in
the Office of Legal Counsel. It now appears likely that Goldsmith will be among the first witnesses interviewed during the OPR
inquiry.
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- Kungfublood See Profile I'm a Fan of Kungfublood
It's calld a pony show.
We tell you what you know
And that it's all OK
We'll make it go away
And that's our show today
come back another day
Favorite Flag as abusive Posted 11:15 AM on 11/18/2007
- Lemeritus See Profile I'm a Fan of Lemeritus
It may be that Wolf Blitzer just wore me out last night but I'm missing that brilliant blue spark connecting this story to Mukasey's
statement regarding telecom immunity.
"We strongly oppose the proposed substitute [removing retroactive immunity] amendment. If the substitute is part of a bill that is
presented to the president, we and the president's other senior advisers will recommend that he veto the bill," Mukasey and Mike
McConnell wrote to Patrick Leahy.
First of all, I'm a little put off by Mukasey referencing himself as one of the president's senior advisers -- it may well be true that
Mukasey serves at the president's pleasure, but it is the responsibility of his office to uphold the laws of this country.
Second, speaking of laws (requiring warrants and court oversight), the rule of law vis-a-vis our present administration had no
less a champion than Sandra Day O'Connor who said in 2004: "A state of war is not a blank check for the president when it
http://www.huffingtonpost.com/murray-waas/justice-department-reopen_b_72527.html?view=print
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less a champion than Sandra Day O'Connor who said in 2004: "A state of war is not a blank check for the president when it
comes to the rights of the nation's citizens." That the attorney general of this country would countenance immunity for the
wholesale violation of our 4th and 5th Amendment rights does not bode well for the future.
Sorry about being so wordy, but I think Mukasey's stance on retroactive immunity should inform our expectations on the
reopening of the Justice Department probe.
I'm so depressed.
Favorite Flag as abusive Posted 05:11 PM on 11/16/2007
- dgscol See Profile I'm a Fan of dgscol
A national police state is good for the economy. Look at Tiananmen Square ! Now the Chinese currency is doing fine. What's all
the buzz about?
I heard the best way to get you computer attacked for private information is to talk down the Chinese slave state. I am looking
forward to seeing if it is true - should be pretty exciting - meeting my Chinese Big Brother.
Favorite Flag as abusive Posted 02:14 PM on 11/16/2007
- breakfast See Profile I'm a Fan of breakfast
"The Bush administration has reversed course and will now allow.."
Right, they will now "allow" the Justice Department to do its job.
I can't wait to see this.
Favorite Flag as abusive Posted 05:33 PM on 11/14/2007
- Lemeritus See Profile I'm a Fan of Lemeritus
"It seems like an extraordinary beginning. We may have an Attorney General who understands his obligations and
responsibilities are to the people of the United States and not the president." - Rep. Maurice Hinchey (D-NY)
I want to feel reassured. Why, oh why, don't I?
We now have an attorney general who believes, among other things, that:
-it would be inappropriate for a U.S. attorney to press for contempt charges against a White House official who claimed to be
protected by a grant of executive privilege, and,
-the president can ignore any law, including FISA, if he and his lawyers determine that the law impinges on his authority as
commander in chief during wartime.
If you believe that such an attorney general will really commit to bringing renewed transparency to government, then the Beatles
REALLY ARE getting back together! (Thanks, whatsthatsound, for the thought.)
"We love you Beatles, oh yes we do. We love you Beatles, and we'll be true...."

Favorite Flag as abusive Posted 12:26 PM on 11/14/2007
- Luv2Purple See Profile I'm a Fan of Luv2Purple
The Repugnantcans have morphed from the party taking President Bill Clinton to impeachment and slamming him for "it depends
on what the definition of is is" to the party that allows W(rong for America & the world Bush) to shred the constitution and
"redefine" TORTURE. How about IMPEACHMENT today please!!! God help us. Peace
Favorite Flag as abusive Posted 12:05 PM on 11/14/2007
- bronceye See Profile I'm a Fan of bronceye
This parrallels Nixon Giving Ford the reins in exchange for a pardon. The case can't be officially closed until it is reopened, then
announced "case closed". It's just a waiting thing,results already determined. Heckuva job Feinstein, Shumer. Which dem. will
next take his turn giving in to Fearless Leader? Rocky or Bullwinkle? Bush will pardon everyone on his last day and the newly
http://www.huffingtonpost.com/murray-waas/justice-department-reopen_b_72527.html?view=print

Page 4 of 6

Murray Waas: Justice Department Reopens Probe Into Warrantless Domestic Spying

8/8/08 10:13 AM

next take his turn giving in to Fearless Leader? Rocky or Bullwinkle? Bush will pardon everyone on his last day and the newly
elected repub. of choice (Hillary has no chance) will pardon Bush "to heal the country". Point, set, match.
Favorite Flag as abusive Posted 11:44 AM on 11/14/2007
- der_Alte See Profile I'm a Fan of der_Alte
re-opens Hell. they have been dragged into it by the Wax man & they are pretty sure the Country likes Facism enough
Favorite Flag as abusive Posted 11:37 AM on 11/14/2007
- sugarmoes See Profile I'm a Fan of sugarmoes
...in order to whitewash it.
Favorite Flag as abusive Posted 10:17 AM on 11/14/2007
- darcy See Profile I'm a Fan of darcy
These traitorous Dems like Feinstein and Pelosi must be plants. There's no other explanation of their behavior; they must be
Republicans.
Favorite Flag as abusive Posted 10:15 AM on 11/14/2007
- TLV See Profile I'm a Fan of TLV
Perhaps Gonzales is about to spill the beans on Bush and Cheney and this is their way to trap him before he does.
Favorite Flag as abusive Posted 09:30 AM on 11/14/2007
- Rand See Profile I'm a Fan of Rand
I'll believe it if and when we see results!
Favorite Flag as abusive Posted 09:14 AM on 11/14/2007
- whatsthatsound See Profile I'm a Fan of whatsthatsound
We do not torture. We do not spy. The surge is working. Freedom is triumphing. Mission Accomplished. The Beatles are getting
back together. Go back to sleep, America.
Favorite Flag as abusive Posted 08:53 AM on 11/14/2007
- Nyla785 See Profile I'm a Fan of Nyla785
Bush must be pretty confident that Att. Gen Mukasey will help keep the bodies buried. And is anyone surprised???
Favorite Flag as abusive Posted 08:34 AM on 11/14/2007
- Rianna See Profile I'm a Fan of Rianna
Things have been unravelling for these criminal for a long time,but notice no one has been held accountable for any of their
crimes?
They are getting away with murder.
Favorite Flag as abusive Posted 07:56 AM on 11/14/2007
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U.S. District Court
United States District Court for the Western District of Missouri (Kansas City)
CRIMINAL DOCKET FOR CASE #: 4:08-mj-00106-REL All Defendants
Case title: USA v. Sherwood

Date Filed: 07/24/2008

Assigned to: Magistrate Judge Robert E.
Larsen
Defendant (1)
Dustin Ray Sherwood

represented by FPD
Federal Public Defender
818 Grand Boulevard
Suite 300
Kansas City, MO 64106
(816) 471-8282
Email: ray_conrad@fd.org
TERMINATED: 07/29/2008
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
William J. Raymond
Federal Public Defender's Office
818 Grand Avenue
Suite 300
Kansas City, MO 64106
(816) 471-8282
Email: bill.raymond@fd.org
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Pending Counts

Disposition

None
Highest Offense Level (Opening)
None
Terminated Counts

Disposition
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None
Highest Offense Level (Terminated)
None
Complaints

Disposition

did corruptly by threat and by a
threatening communication endeavor to
influence, obstruct and impede the due
administration of justice in the case of In
Re: Dustin R. Sherwood and Jennifer
Sherwood, Debtors, No. 07-50584- JWV11 United States Bankruptcy Court,
Western District of Missouri, in that
defendant Dustin Ray Sherwood
telephonically contacted Chapter 11
Trustee Janice E. Stanton and conveyed a
threat intended to impede a court-ordered
sale of defendants real estate set for
August 5, 2008. All in violation of Title
18, United States Code, Section 1503 (a).

Plaintiff
USA

represented by Jane Pansing Brown
United States Attorney's Office
400 E 9th St
Room 5510
Kansas City, MO 64106
(816)426-2605
Fax: (816)426-3126
Email: jane.brown@usdoj.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Date Filed

#

Docket Text

07/24/2008

1 COMPLAINT as to Dustin Ray Sherwood (1). (Attachments: # 1 Affidavit, # 2 Exhibit
A, # 3 Exhibit B, # 4 Exhibit C, # 5 Exhibit D) (Kee, Georgia) (Entered: 07/24/2008)

07/24/2008

2 MOTION for detention hearing by USA as to Dustin Ray Sherwood. Suggestions in
opposition/response due by 8/8/2008 unless otherwise directed by the court. (Kee,
Georgia) (Entered: 07/24/2008)

07/24/2008

3 MOTION to continue detention hearing by USA as to Dustin Ray Sherwood.
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Suggestions in opposition/response due by 8/8/2008 unless otherwise directed by the
court. (Kee, Georgia) (Entered: 07/24/2008)
07/25/2008

4 ORDER by Magistrate Judge Robert E. Larsen sealing entire case as to Dustin Ray
Sherwood upon oral motion by Government.This is a TEXT ONLY ENTRY. No
document is attached.(Anderson-Porter, Sue) (Entered: 07/25/2008)

07/28/2008

ARREST of Dustin Ray Sherwood (Carr, Lori) (Entered: 07/28/2008)

07/28/2008

ORDER as to Dustin Ray Sherwood. A defendant having been arrested, it is ordered
that this complaint be unsealed, and then processed in accordance with established
procedure and law. Signed by United States Magistrate Judge Robert E Larsen. This is
a docket entry only. No document is attached. (Carr, Lori) Modified on 7/29/2008
(Carr, Lori). (Entered: 07/28/2008)

07/28/2008

5 Minute Entry for proceedings held before Magistrate Judge Robert E. Larsen:
INITIAL APPEARANCE as to Dustin Ray Sherwood held on 7/28/2008. The
Government filed a motion for detention hearing a for continuance thereof; the Court
sets a detention hearing & arraignment for Wednesday, 7/30/2008 02:30 PM in
Courtroom 6D, Kansas City (REL) before Judge Robert Larsen. Defendant is
remanded to custody of the U.S. Marshals pending outcome of the detention hearing.
(Court Reporter FTR/L. Carr.) (Carr, Lori) (Entered: 07/29/2008)

07/28/2008

6 AFFIDAVIT of Financial Status of Dustin Ray Sherwood. This is a text entry only the document contains original signatures of non attorneys and is being maintained in
a paper file at the court. (Carr, Lori) (Entered: 07/29/2008)

07/28/2008

7 ORDER APPOINTING FEDERAL PUBLIC DEFENDER as to Dustin Ray
Sherwood. Signed by Magistrate Judge Robert E. Larsen on 07/28/08.(Carr, Lori)
(Entered: 07/29/2008)

07/28/2008

8 ORDER AUTHORIZING TEMPORARY TRANSFER OF CUSTODY ON
CONSENT as to Dustin Ray Sherwood. Signed by Magistrate Judge Robert E. Larsen
on 07/28/08.(Carr, Lori) (Entered: 07/29/2008)

07/29/2008

9 ORDER granting 2 motion for detention hearing as to Dustin Ray Sherwood (1);
granting 3 motion to continue detention hearing as to Dustin Ray Sherwood (1);
setting hearing for 2:30 p.m., 7/30/2008. Signed by Magistrate Judge Robert E. Larsen
on 7/29/2008. (Marullo, Carol) (Entered: 07/29/2008)

07/29/2008

Detention Hearing set for 7/30/2008 02:30 PM in Courtroom 6D, Kansas City (REL)
before Judge Robert Larsen.This is a TEXT ONLY ENTRY. No document is
attached.(Marullo, Carol) (Entered: 07/29/2008)

07/29/2008

10 ARREST WARRANT RETURNED EXECUTED on 7/28/08 as to Dustin Ray
Sherwood. This is a text entry only - the document contains original signatures of non
attorneys and is being maintained in a paper file at the court.(Kee, Georgia) (Entered:
07/30/2008)

07/30/2008

11 Minute Entry for proceedings held before Magistrate Judge Robert E. Larsen:
PRELIMINARY EXAMINATION as to Dustin Ray Sherwood held on 7/30/2008.
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Government presents evidence and calls witness(es) Arch Gothard and Janice Stanton.
Probable cause established; defendant bound over to U.S. District Court for grand jury
action or other proceedings. DETENTION HEARING as to Dustin Ray Sherwood
held on 7/30/2008. Parties stipulate to the factual contents of the Pretrial Services
Report as being the direct testimony of Pretrial Services Officer Nick Zych.
Arguments presented. Defendant makes a proffer. The Court incorporates the record
made at the Preliminary Exam held immediately before the Detention Hearing. The
Court found defendant should be detained on issues of the safety of any other person
or persons and the community. DEFENDANT ordered detained without bail pending
trial. Written DETENTION ORDER to be forthcoming. Defendant remanded to the
custody of US Marshal. (Court Reporter FTR/L. Carr.) (Carr, Lori) (Entered:
08/04/2008)
07/30/2008

12 GOVERNMENT'S EXHIBIT INDEX as to Dustin Ray Sherwood. (Carr, Lori)
(Entered: 08/04/2008)

07/30/2008

14 DEFENDANT'S EXHIBIT INDEX - Detention Hearing as to Dustin Ray Sherwood.
(Carr, Lori) (Entered: 08/05/2008)

08/04/2008

13 ORDER OF DETENTION as to Dustin Ray Sherwood. Signed by Magistrate Judge
Robert E. Larsen on 8/4/2008.(Marullo, Carol) (Entered: 08/04/2008)
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