UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
KANSAS CITY, MISSOURI
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vs.
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GE TRANSPORTATION SYSTEMS
GLOBAL SIGNALING, L.L.C.
JEFFREY R. IMMELT
SEYFARTH SHAW LLP
STEWART FOSTER
HEARTLAND FINANCIAL GROUP, Inc.
CHRISTOPHER M. McDANIEL
BRADLEY J. SCHLOZMAN
Defendants

MOTION UNDER FED. R. CIV. P. 59(e), TO ALTER OR AMEND JUDGMENT
Comes now the plaintiff Samuel K. Lipari appearing pro se and makes the following timely
motion under Federal Rule of Civil Procedure Rule 59(e) to reconsider the court’s memorandum and order
on July 30th contrary to the recent US Supreme Court decision in Bridge v. Phoenix Bond & Indemnity Co.,
No. 07-210 (U.S. 6/9/2008) dismissing the plaintiff’s complaint over an impermissible heightened injury
pleading standard and dismissing the proposed amended complaint to add Sprint and AT&T as defendants.
STATEMENT OF FACTS
1.

Hon. Judge Feranado J. Gaitan’s is or was during the subject time period of the plaintiff’s

complaint a Director of St. Luke’s Health System, Inc.
2.

This case was in this court previously and styled Lipari v. General Electric et al, Case No. 06-0573-

CV-W-FJG.
3.

The plaintiff’s original complaint prior to amendment at ¶¶ 78-80 identified Neoforma, Inc. a direct

competitor of the plaintiff’s and at ¶¶ 34-43 owned by VHA and Novation LLC and therefore St. Luke’s
Health System, Inc.
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4.

The plaintiff’s complaint alleges that the defendants’ overarching scheme is to defraud Medicare

and Medicaid through Novation LLC the entity owned by Hon. Judge Feranado J. Gaitan’s St. Luke’s
Health System, Inc.
“109. The Western District of Missouri US Attorney office under Todd P. Graves had been active
in prosecuting Medicare fraud. Medical Supply Chain, Inc.'s civil antitrust suit against Texas based
Novation LLC, Volunteer Hospital Association (VHA), University Health System Consortium
(UHC) and Neoforma, Inc. alleges the companies formed a cartel and were involved in a scheme
to monopolize hospital supplies with General Electric and Jeffrey R. Immelt’s former corporation
GE Medical and Jeffrey R. Immelt’s GHX, LLC to defraud Medicare through payments to
administrators and kickbacks. The scheme resulted in almost all of Kansas City, Missouri St.
Luke hospital's one hundred million dollar supply budget being purchased through Novation LLC.
St. Luke's merged with University of Kansas School of Medicine after Irene Cumming, CEO of the
University of Kansas Hospital was given a job by University Health System Consortium (UHC) on
March 19, 2007.”
Plaintiff’s complaint at pg. 19 ¶ 109
5.

The plaintiff sought recusal of Hon. Judge Feranado J. Gaitan in the Motion For Recusal Under 28

U.S.C. § 455(a) and (b)(4). See exb 1 and exhibit attachments 1 and 2.
6.

The Hon. Judge Feranado J. Gaitan did not rule on the Motion For Recusal Under 28 U.S.C. §

455(a) and (b)(4).
7.

When the action was again removed to federal court the Hon. Judge Feranado J. Gaitan was now

Chief Judge of the District of Western Missouri and the action was again assigned to him despite his being
on the board of directors of a defendant.
8.

The complaint describes in depth with detail the repeated fraudulent and extortionate conduct of

Husch Blackwell Sanders LLP, Shughart Thomson & Kilroy PC, and Lathrop & Gage LC. Law firms
regularly practicing before the Western District of Missouri in facts readily discernable from the official
record of the action and related cases.
9.

The misconduct of these firms resulted in extrinsic fraud injuring the plaintiff and the firms’ own

clients along with the honor of the Western District Court by resulting in the non law based outcomes in
Medical Supply Chain, Inc. v. Novation LLC, et al., Case No. 05-0210-CV-W-ODS and Lipari v. US Bank
NA and US Bancorp Case No. 06-1012-CV-W-FJG a 16th Circuit of Missouri case 0616-CV32307
fraudulently removed on diversity by Shughart, Thomson & Kilroy, P.C. even though it was the concurrent
state case of a federal action already in Kansas District Court and on appeal with federal jurisdiction
exclusively before the US Court of Appeals for the Tenth Circuit.
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10.

This court had unrefuted evidence of the extrinsic fraud by Husch Blackwell Sanders LLP used to

procure an interim order of dismissal and sanctions against the plaintiff in Medical Supply Chain, Inc. v.
Novation LLC, et al., Case No. 05-0210-CV-W-ODS after it was transferred to Kansas District Court as
Medical Supply Chain, Inc. v. Neoforma, et al., case number 05-2299:
“33. The defendants use the dismissal of Medical Supply Chain, Inc. v. Neoforma, et al., case no.
05- 2299 that was obtained through the extrinsic fraud filing of Novation, LLC, VHA Inc.,
University Healthsystem Consortium Robert Baker And Curt Nonomaque’s Motion To Set Oral
Hearing On Motion To Dismiss , (Doc 76-1) filed on 02/21/2006 in Medical Supply Chain, Inc. v.
Neoforma, et al by John K. Power, # 70448 of Jeffrey Immelt and the GE defendants’ law firm
Husch Blackwell Sanders LLP.
34. The defendants repeatedly cite to Medical Supply Chain, Inc. v. Neoforma, et al., case no. 052299 as authority advocating the ruling should control the present action in another district and
another circuit.
35. The GE Defendants obtained the ruling in Medical Supply Chain, Inc. v. Neoforma, et al., case
no. 05-2299 where their cartel co-conspirators Novation LLC and Neoforma, Inc were at risk by
filing a fraudulent pleading by John K. Power of Husch Blackwell Sanders LLP (Exb. 12 ) Motion
for Hearing while knowing the Kansas District Court had been persuaded through ex parte
communication to not even read the petitioner’s filing in response.
36. The fraud is readily discernable on its face the petitioner’s complaint stated all the requisite
elements for each federal count. See Exb 13. Plaintiff’s Response to Motion for Oral hearing
37. The elements for the antitrust and RICO claims are referenced by element and paragraph number
in the complaint in the plaintiff’s appeal brief statement of facts at pgs. 19-32. See Exb 14 Lipari
Neoforma Appeal Brief Statement of Facts.”
Plaintiff’s Response to Consolidate Motions to Dismiss at pg. 7
11.

As Chief Judge of the Western District of Missouri, the Hon. Judge Feranado J. Gaitan is

responsible for attorney discipline over law firms and the US Attorney’s office and the enforcement of
attorney ethics before his court.
12.

The complaint describes in detail Husch Blackwell Sanders LLP extrinsic fraud that defeated the

public policy of the US Congress being vindicated in the Western District of Missouri case Huffman v.
ADP, Fidelity et al, Case No. 05-CV-01205 and similar extrinsic fraud by the US Attorney for the Western
District of Missouri in United States ex rel Michael W. Lynch v Seyfarth Shaw et al. Case no. 06-0316-CVW- SOW over conduct in former Chief Bankruptcy Judge of the Northern District of Illinois’ court
obstructing justice before Hon. Judge Eugene R. Wedoff.
13.

The plaintiff’s response to defendant Bradley J. Schlozman’s Motion to Dismiss provided the

court with substantial material evidence that the current US Attorney John Wood was still engaged in
extrinsic fraud to obstruct justice in cases before the Western District of Missouri including the criminal
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case U.S. v. Lester E. Cox Medical Centers (the Novation LLC hospital CoxHealth identified by Wood as
“Lester” ) See exb. 2 JULY 22, 2008 Press Release of John Wood.
14.

On July 22, 2008 the plaintiff’s companion case state court defendants, the Novation LLC hospital

CoxHealth and Robert H. Bezanson announced a $60 Million Dollar Settlement with the US Department of
Justice over the conduct of obtaining higher rates of reimbursement from Medicare described in the
plaintiff’s present complaint. See exb 3 CoxHealth Press Release.
15.

The announcement was made the same day that the plaintiff responded to the former US Attorney

for the Western District of Missouri Bradley J. Schlozman’s motion to dismiss federal RICO charges
arguing the current US Attorney John Wood could not serve as defense counsel to Schlozman because
Wood participated with Schlozman in obstructing the criminal prosecution of the Novation LLC CoxHealth
and other Novation LLC hospital officials including Robert H. Bezanson that had been initiated by Todd
Graves on the basis of Grand Jury findings.
16.

The plaintiff had discovered US Attorney Todd Graves had been unlawfully fired like US

Attorney Carol Lam for investigating Medicare fraud See exb 4. Graves was Ninth US Attorney press
release. The revelation that former US Attorney General Alberto Gonzales had lied to the US Senate
Judiciary Committee by stating a month before the plaintiff’s press release that there were only eight fired
US Attorneys and that Attorney General Alberto Gonzales had been sandbagging the False Claims Act
prosecution of the defendant Novation LLC led to Gonzales’ resignation. See exb 5 Gonzales Sandbagging
press release.
17.

The Kansas District Court of Hon. Judge Carlos Murguia that now has the former Western District

of Missouri case Medical Supply Chain, Inc. v. Novation LLC, et al., Case No. 05-0210-CV-W-ODS
indicated that it was giving consideration to reopening the plaintiff’s federal antitrust and racketeering
claims by making a show cause order against the defendants. See exb. 6 Judge Murguia’s Show Cause
Order.
18.

The current complaint describes the conduct of what is now Husch Blackwell Sanders, LLP in

concert with Seyfarth Shaw and the USDOJ committing RICO predicate acts to prevent the plaintiff from
obtaining redress for the General Electric defendants’ breach of contract depriving the plaintiff of the
CONCRETE and tangible office building at 1600 N.E. Coronado in Blue Springs, Missouri. See exb. 7
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1600 N.E. Coronado
19.

The plaintiff witnessed the law firms Husch Blackwell Sanders LLP, Shughart Thomson & Kilroy

PC, and Lathrop & Gage LC along with Shughart Thomson & Kilroy PC’s successor in interest Polsinelli
Shalton Flanigan Suelthaus PC continuing to obstruct justice through extrinsic fraud in concert with the
Western District US Attorney John Wood in the Western District of Missouri Bankruptcy case of In re
Dustin R. Sherwood and Jennifer J. Sherwood, Case No. BK 07-50584-jwv before Hon. Judge Jerry W.
Venters after attending a hearing on July 16, 2008. exb 8 July 16 Sherwood Hearing Transcript
20.

The plaintiff who had helped the Sherwoods find an attorney experienced the growing use by the

Kansas city area law firms Husch Blackwell Sanders LLP, Shughart Thomson & Kilroy PC, and Lathrop &
Gage LC along with Shughart Thomson & Kilroy PC’s successor in interest Polsinelli Shalton Flanigan
Suelthaus PC of extortion through color of official right via threats of economic harm described in U.S. v.
Kelley, 461 F.3d 817 at 826 (6th Cir., 2006) and through the coercive nature of official office described in
U.S. v. Antico, 275 F.3d 245 at 256 (3rd Cir., 2001) to deprive parties of counsel for the purpose of
obtaining judgments through extrinsic fraud in Western District of Missouri Court cases.
21.

The law firms Husch Blackwell Sanders LLP, Shughart Thomson & Kilroy PC, and Lathrop &

Gage LC along with Shughart Thomson & Kilroy PC’s successor in interest Polsinelli Shalton Flanigan
Suelthaus PC are acting contrary to the interests and without the knowledge of John Deere and
Metropolitan Life to carry out the more than two year old scheme of the real party in interest Platte City,
Missouri to take the land owned and farmed by the Sherwoods for a “RentUrbia” high density resort living
development that the city has already laid extraordinary 24” water piping for and had planned to take by
lawfully by eminent domain.
22.

When Platte City, Missouri Mayor Frank Offut and others discovered the price per acre the

Sherwoods would have to be compensated in a lawful eminent domain taking exceeded $5000, the scheme
to take the land through abuse of process and extrinsic fraud was hatched.
23.

After Hon. Judge Jerry W. Venters’s July 16th, 2008 hearing witnessed by the plaintiff where US

Trustee Janice Stanton testified she had withheld funds available for the Sherwoods to obtain counsel and
was instead trying to extort Mrs. Sherwood out of the land without counsel and US Trustee Janice Stanton
made misrepresentations on the record about her conduct as trustee and her representations to potential
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buyers, Husch Blackwell Sanders LLP, Shughart Thomson & Kilroy PC, and Lathrop & Gage LC along
with Shughart Thomson & Kilroy PC’s successor in interest Polsinelli Shalton Flanigan Suelthaus PC
through US Trustee Janice Stanton had Dustin Sherwood jailed to prevent him from raising the
$150,000.00 bond Hon. Judge Jerry W. Venters had required to delay the sale until he could obtain the
financial reports and other required disclosures withheld from him by the creditors receiver and trustee.
24.

The resident F.B.I. Agent testified that the F.B.I. had entered and searched the Sherwood’s home

while the Sherwoods were gone and that no evidence or firearms were found indicating that Dustin
Sherwood was a threat and that the warrant to arrest Sherwood appeared to be overblown, never the less
Dustin Sherwood was arrested on Tuesday and the creditors caused Mrs. Sherwood to be interrogated on
Wednesday.
25.

The plaintiff had experienced the warrantless searches and wiretapping at the order of the defendant

Bradley J. Schlozman in his capacity as an agent of the Republican National Committee and can plainly
see how the bankruptcy proceeding is being used to accomplish an unlawful act through the Kansas City
Bar Mob the Chief Judge of the Western District of Missouri is responsible for policing.
19.

This court’s order dismissing the plaintiff’s claims does not address the proposed amendment to

include two RICO co-conspirators, Sprint Inc. and AT&T and their predicate acts in furtherance of the
conspiracy as part of an unlawful enterprise with the defendant Bradley J. Schlozman.
12.

The proposed amendment including the RICO co-conspirators, Sprint Inc. and AT&T describes

injuries that are from the services contracted and paid for by the plaintiff that were not the services
expressly or impliedly provided telecommunications customers, creating an Eight Circuit recognized
tangible interest and standing for claims against the RICO conspiracy under Bennett v. Berg, 685 F.2d
1053 (8th Cir.1982).

SUGGESTION IN SUPPORT OF ALTERING OR AMENDING JUDGMENT
The plaintiff has filed a timely motion to alter or amend judgment within ten days of this court’s
memorandum and order dismissing in entirety the plaintiff’s federal claims.
“Federal Rule of Civil Procedure Rule 59(e) allows the district court to alter or amend a judgment so
that the district court can "rectify its own mistakes in the period immediately following the entry of
judgment." White v. New Hampshire Dep't of Employment Sec., 455 U.S. 445, 450, 102 S.Ct. 1162,
71 L.Ed.2d 325 (1982) (internal quotations omitted).”
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Hite v. Vermeer Mfg. Co., 446 F.3d 858 at 869 (8th Cir., 2006).
The latest Supreme Court ruling on RICO pleading standards, Bridge v. Phoenix Bond &
Indemnity Co., No. 07-210 (U.S. 6/9/2008) has cautioned judges not to impose requirements that are not in
the RICO statutes. The plaintiff has met the pleading requirements.
The district court has committed error by imposing a heightened standard of pleading that is
correctly subject to only Rule 8(a) in violation of this circuit’s standard in Schaaf v. Residential Funding
Corp:
“At this stage of the litigation, we accept as true all of the factual allegations contained in the
complaint, and review the complaint to determine whether its allegations show that the pleader is
entitled to relief. Bell Atlantic Corp. v. Twombly, ___ U.S. ___, 127 S.Ct. 1955, 1964-65, 167
L.Ed.2d 929 (2007); Fed.R.Civ.P. 8(a)(2). The plaintiffs need not provide specific facts in support
of their allegations, Erickson v. Pardus, ___ U.S. ___, 127 S.Ct. 2197, 2200, 167 L.Ed.2d 1081
(2007) (per curiam), but they must include sufficient factual information to provide the "grounds"
on which the claim rests, and to raise a right to relief above a speculative level. Twombly, 127 S.Ct.
at 1964-65 & n. 3.”
Schaaf v. Residential Funding Corp., 517 F.3d 544 at 549 (8th Cir., 2008).
The court is in error by failing to accept or credit the averments of the plaintiff’s complaint: The
Court must accept all factual allegations in a complaint as true and take them in the light most favorable to
plaintiff. Erickson v. Pardus, ___ U.S. ___, 127 S.Ct. 2197, 2200, 167 L.Ed.2d 1081 (2007); Christopher v.
Harbury, 536 U.S. 403, 406, 122 S.Ct. 2179, 153 L.Ed.2d 413 (2002).
The court reveals its error or bias in failing to credit the plaintiff’s averments and instead citing to
mere interim decisions in other courts that are still being litigated. As non-final judgments this court is
prevented from using the same to determine at the pleading stage that the plaintiff is not entitled to put on
evidence for his claims and obtain summary judgment. The litigation and orders described by this court on
pages 2 to 4 of its memorandum and order are still non-final judgments. Hon. Judge Carlos Murguia’s order
prevents the issues in the Kansas District Court case from being final: “The fact that the court expresses
an intent to further consider the judgment prevents its finality." Suggs v. Mutual Ben. Health &
Accident Ass'n, 10 Cir., 115 F.2d 80.” [Emphasis added] Director of Revenue, State of Colorado v. United
States, 392 F.2d 307 at 308-309 (10th Cir., 1968).
By dismissing Medical Supply’s state claims without prejudice, a determination not opposed or
appealed at the time by the defendants, the Kansas District trial court elected not to make a preclusive final

7

judgment: “A final judgment embodying the dismissal would eventually have been entered if the state
claims had been later resolved by the court.” Avx Corp. v. Cabot Corp., 424 F.3d 28 at pg 32 (Fed. 1st Cir.,
2005). As a non- final judgment, the Memorandum & Orders granting dismissal or sanctions were mere
interim orders. Id.
The progression with the plaintiff’s state antitrust claims, like the present action’s state law real
estate contract claims would have the potential to require the reversal of the dismissal of the federal claims
if the dismissal were a final judgment instead of a mere interim order:
“There being manifest a genuine issue of fact material, indeed, crucial, to ITCO's state law claim, it
follows that the district court incorrectly granted summary judgment for Michelin on that claim and
that the judgment must be reversed.”
ITCO Corp. v. Michelin Tire Corp., Commercial Div., 722 F.2d 42 at 49 (C.A.4 (N.C.), 1983).
This court became responsible for knowledge that some of those orders were obtained by fraud
when unrefuted evidence of the fraud was presented to the court by the plaintiff when the defendants
frivolously attempted to use the orders for res judicata preclusion of the plaintiff’s present claims on
SUBSUQUENT misconduct.
The former chief judge of the US District Court for the Western District of Missouri was
overturned by the Eighth Circuit Court of Appeals for denying an injunction against the State of Missouri
for attempting to limit the provision of hospital supplies specifically durable medical equipment including
wheelchairs, wheelchair batteries and repairs, orthotics, orthopedic devices, parenteral nutrition,
augmentative communication devices, hospital beds, bed rails, lifts, and other prosthetics as the State
Legislature attempted to respond to the present defendants artificial inflation of hospital supply costs as
described in the plaintiff’s complaint. The Eighth Circuit in Lankford v. Sherman, 451 F.3d 496 (8th Cir.,
2006) ruled that the district court failed to consider three of the four factors that would have entitled the
Lankford plaintiffs to enjoin the state’s limitation on providing hospital supplies on the grounds that
Missouri’s exclusion of medical supplies to some groups was unreasonable.
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Hobbs Act Extortion
This court has not made a judgment on whether a private right of action exists under the Hobbs
Act. The complaint clearly and expressly charges the defendants with extortion the enumerated civil RICO
predicate act based on the Hobbs Act:
“d. Defendants’ F.R.Civ.P. Rule 8 predicate acts
180.The defendants committed the following F.R.Civ.P. Rule 8 pleading standard predicate
acts
described in 18 U.S.C. § 1961(1):
i. Violations of the The Hobbs Act, 18 U.S.C. § 1951
181.The defendants committed violations of the The Hobbs Act, 18 U.S.C. § 1951
Racketeering Act Number One
(Attempted Extortion to Prevent the Petitioner from Bringing His Antitrust Claims)
182. When in June of 2003 Medical Supply Chain, Inc. prepared to seek redress in court
for its injury, Mr. Jeffrey R. Immelt through his agents Jonathan l. Glecken and Ryan Z. Watts of
Arnold & Porter, LLP caused Medical Supply Chain, Inc., a victim of GE’s deliberate actions to be
threatened and intimidated with the intent of preventing Medical Supply Chain, Inc. and its counsel
from bringing antitrust and Missouri state law contract based charges and to cause them to be
withdrawn…”
Plaintiff’s complaint at pg. 19 ¶¶180 to 182
Just like the plaintiff has not charged the defendants with felony murder of patients deprived of
access to medical supplies by the defendants participation in the Novation LLC artificial inflation of
hospital supplies scheme, only continuing obstruction from entering the market for hospital supplies, the
classic extortion addressed by the Hobbs Act and incorporated into civil RICO to vindicate the policy of the
US Congress. The plaintiff always agreed and recognized there was no private right of action under the
Hobbs Act only under civil RICO. “Having erected this straw man, the appellants then shred it...”Limone v.
Condon, 372 F.3d 39 at 46 (1st Cir., 2004) “Courts must be equally careful, however, not to permit a
defendant to hijack the plaintiff's complaint and recharacterize its allegations so as to minimize his or her
liability” id.
The court never had before it two parties that disagreed on whether there is a private right of
action under the Hobbs Act and therefore has not made a finding of law to resolve a controversy. "Under
Article III of the Constitution, federal courts may adjudicate only actual, ongoing cases or controversies. It
is of no consequence that the controversy was live at earlier stages in this case; it must be live when we
decide the issues." Doe v. LaFleur, 179 F.3d 613, 615 (8th Cir.1999) (internal quotations omitted). Both the
plaintiff and the defendants consistently refuted any such private right. The court is merely participating in
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the desperate “straw man fraud” used by the defendants’ counsel when they discovered their lack of
diligence and that some enumerated predicate civil racketeering acts are not fraud based and can not be
defeated under a heightened Rule 9 pleading standard.
RICO Standing
The court is in error in finding the plaintiff’s injuries indefinite or speculative. This error is
expressly recognized in the controlling case law cited by the court itself and the correcting the court’s clear
error in response to the plaintiff’s Rule 59 motion would conserve judicial resources of the trial and
appellate courts.
“In the civil RICO extortion case a temporal relationship sufficed to subject the defendants to
racketeering jurisdiction: “ Plaintiff has also demonstrated at least some temporal relationship
between Lucent's donations to the Seattle hospital and various changes made to the RET/WSF
subcontract that were detrimental to NGC.”National Group for Communications v. Lucent Techs.,
420 F.Supp.2d 253 at 263 (S.D.N.Y., 2006)
Temporal relationships have sufficed to sate counts as part of a related racketeering extortion
scheme and to join defendants to the proceeding:“In this case, there is a logical and temporal
relationship between the RICO/Hobbs Act counts and the tax counts. In the indictment, the
defendant is charged with soliciting and accepting bribes and then concealing his wrongdoing by
underreporting his income (some of which was presumably received from the bribes) and
obstructing the investigation which ensued.”
U.S. v. McDonnell, 699 F.Supp. 1348 at 1351 (N.D. Ill., 1988)
This court’s ruling erroneously discredits the accrural rule also shared by the Eighth and Tenth
Circuits for RICO cases “where multiple injuries occur over an extended period of time. Under this rule, "a
new claim accrues, triggering a new four-year limitations period, each time plaintiff discovers, or should
have discovered a new injury caused by the predicate RICO violations." Bingham v. Zolt, 66 F.3d 553, 560
(2d Cir.1995). Bankers Trust Co. v. Rhoades, 859 F.2d 1096 (2d Cir.1988).” National Group for
Communications v. Lucent Techs., 420 F.Supp.2d 253 at 265-266 (S.D.N.Y., 2006).
The trial court’s judgment has erroneously adopted excessively narrow views of causation and
injury contradicting the controlling law of this Circuit: “Were we to limit RICO's application in this
fashion, we not only would undermine RICO as a means of rooting out public corruption, but we would
provide a formula to those who seek to achieve private gain through corruption of our democratic
processes.” Bieter Co. v. Blomquist, 987 F.2d 1319 at 1320 (C.A.8 (Minn.), 1993).
Here the General Electric defendants have been alleged to be participating in a scheme to deprive
the plaintiff of real tangible property-the ownership of the Coronado Road office building a property right
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obtained by the plaintiff. The complaint specifically avers the Homeland defendants were put up to lying to
the City of Blue Springs officials and to testify in the state court breach of contract case by the GE law firm
Hush Blackwell to prevent the plaintiff from occupying and taking title to the building. These are
materially the same facts as Bieter Co. v. Blomquist:
“Pearson has testified by deposition that he was coached to lie to authorities in connection with a
1987 criminal investigation and to lie in depositions taken in this lawsuit, and that he was promised
payment for his "cooperation" in the form of lucrative real estate listings (Pearson is a real estate
agent and estimates the commissions to have been worth approximately one hundred thousand
dollars) and forgiveness of rent. The Hoffmans also provided Pearson with counsel at his
depositions, free of charge.”
Bieter Co. v. Blomquist, 987 F.2d 1319 at 1320 at 1324 (C.A.8 (Minn.), 1993).
The Bieter case cited by the court as supporting dismissal for lack of standing is in fact a Bay Horse
case supporting the plaintiff’s tangible damages and RICO standing arising from freakishly parallel conduct
by the defendants GE, Stewart Foster, Christopher M. McDaniel and Heartland Financial Group, Inc. :
“162. GE Transportation, General Electric and GE Capital obtained the services of Stewart Foster
with knowledge of the petitioner’s lis pendens filing against the property to sell the property at a
deep discount and on favorable terms to another buyer. GE even would provide the buyer with a
business jet flight to speed up selling the property and depriving the petitioner of the chance to
lease or otherwise occupy the building to launch Medical Supply Chain’s entry into the hospital
supply market.
163. The buyer Christopher M. McDaniel and Heartland Financial Group, Inc. took the property
with knowledge of the petitioner’s claims against it and conspired with GE Transportation, General
Electric and GE Capital to commit fraud on the court with City of Blue Springs, Missouri
officials under a mistaken legal theory that the petitioner still needed to obtain the city’s approval
(a term the petitioner had included in the contract without assigning himself a duty to secure the
permission and could waive) and under a mistake over the clearly established contract principle
that once GE started repudiating the contract, the petitioner was relieved of further duties.
164. The plan was to find out who had approved Medical Supply for occupancy of the building,
then rely on statutory law to show the only entity with the capacity to grant the approval was the
city council.”
Plaintiff’s complaint at pg. 27 ¶¶ 162-164.
The Bieter Co. v. Blomquist case further prevents this court’s injury ruling:
“Based on the foregoing, Bieter argues that it was injured by the defendants' conspiracy to prevent it
from developing its proposed shopping center in Eagan and that its injury was proximately caused
by the conspiracy. The district court treated the February 1987 denial of rezoning of Bieter's
property and the December 1987 approval of the Cliff Lake development as separate events, and
found that any injury Bieter suffered from the denial of rezoning was not proximately caused by the
defendants and that Bieter suffered no cognizable injury from the approval of the Cliff Lake
development. Bieter, 784 F.Supp. at 1411. Bieter argues that a jury could reasonably view the two
events as part of a single course of conduct that was the proximate cause of Bieter's injury, and we
agree.”
Bieter Co. v. Blomquist, 987 F.2d 1319 at 1320 (C.A.8 (Minn.), 1993).
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RICO provides that "[a]ny person injured in his business or property by reason of a violation of
section 1962 of this chapter may sue therefor in any appropriate United States district court and shall
recover threefold the damages he sustains and the cost of the suit, including a reasonable attorney's fee." 18
U.S.C. § 1964(c) (1988). The Supreme Court has construed the "by reason of" language to incorporate the
traditional requirements of proximate or legal causation, as opposed to mere factual or "but for" causation.
Holmes v. Securities Investor Protection Corp., --- U.S. ----, 112 S.Ct. 1311, 117 L.Ed.2d 532 (1992). The
primary consideration in determining whether a plaintiff's injuries have been proximately caused by a
defendant's violations of section 1962 is the directness of the relationship "between the injury asserted and
the injurious conduct alleged." Id., at ----, 112 S.Ct. at 1318, 117 L.Ed.2d at 544. The Supreme Court
discussed three reasons for the directness requirement. "First, the less direct an injury is, the more difficult
it becomes to ascertain the amount of a plaintiff's damages attributable to the violation, as distinct from
other, independent factors." Id. at ----, 112 S.Ct. at 1318, 117 L.Ed.2d at 545. "Second, ... recognizing
claims of the indirectly injured would force courts to adopt complicated rules apportioning damages among
plaintiffs removed at different levels of injury from the violative acts, to obviate the risk of multiple
recoveries." Id. Third, "directly injured victims can generally be counted on to vindicate the law as private
attorneys general, without any of the problems attendant upon suits by plaintiffs injured more remotely." Id.
The Bieter Co. v. Blomquist court stated:
“The second and third reasons present no significant problem in this case. There is no risk of
multiple recovery and, short of the Eagan citizens' loss of good government (not a particularly
concrete injury), there are no other directly injured parties who might bring suit. We are left, then,
with the initial difficulty of determining to what degree Bieter's injuries were caused by the
defendants' actions, and to what degree any injury may be attributable to other causes…
***
A jury could reasonably find that Bieter's injuries were caused by the defendants' bribery of
Blomquist, Smith, and Wachter. Such a finding need not be predicated on any vote-counting done
by the fact-finder. The jury could instead find that given the extent of Blomquist's alleged role in the
proceedings--not simply her efforts on behalf of Federal and the Hoffman defendants involving the
Cliff Lake project, but her lobbying of the APC and other city administrators to oppose the project,
her attempts to persuade Target to consider another site, and her seeming control over the conduct of
city business--the defendants' bribery of her caused Bieter's injuries. A finding that bribery of a
councilmember proximately caused a plaintiff's injury can therefore rest on evidence of that
individual's influence over the proceedings. A contrary finding would simply encourage potential
wrongdoers to place the most efficient bribe possible: one that will reach the desired result without
the expense of bribing a majority (or supermajority) of councilmembers.”
Bieter Co. v. Blomquist, 987 F.2d 1319 at 1320 at 1325-7 (C.A.8 (Minn.), 1993). The color of
official right extortion exemplified by the plaintiff’s extortion counts is consistent with the public policy
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behind RICO and is supported by the Eighth Circuit’s controlling precedent:
“Were we to accept the district court's analogy to Williamson, the application of civil RICO in cases
of public corruption would appear to be restricted to those cases in which a plaintiff suffers a taking
because of bribery or the like. We find no support for restricting RICO's application in that manner.
Such a holding would not be consistent with the purposes of RICO, one of which is to root out
public corruption, United States v. Angelilli, 660 F.2d 23, 32-33 (2d Cir.1981) (discussing
legislative history), cert. denied, 455 U.S. 910, 102 S.Ct. 1258, 71 L.Ed.2d 449 (1982), and would
remove the threat of heavy civil sanctions from those who choose to corrupt public officials for their
own gain but do so prior to having lost to their competitors -- the very time when such villainy can
have the most effect.”
Bieter Co. v. Blomquist, 987 F.2d 1319 at 1320 at 1329-30 (C.A.8 (Minn.), 1993).
The Plaintiff’s Complaint Alleges Both Concrete And Tangible Loss
The loss of the building during the resolution of the plaintiff’s contract claims is a concrete loss
under Bieter Co. v. Blomquist meeting the standard for this circuit for the showing of injury requirement:
“Further, "a showing of injury requires proof of concrete financial loss, and not mere injury to a
valuable intangible property interest." Steele v. Hosp. Corp. of Am., 36 F.3d 69, 70 (9th Cir.1994)
(internal citations and quotation marks omitted); Price v. Pinnacle Brands, Inc., 138 F.3d 602, 607
(5th Cir.1998) ("Injury to mere expectancy interests or to an `intangible property interest' is not
sufficient to confer RICO standing.") (quoting Anderson v. Kutak (In re Taxable Mun. Bond Sec.
Litig.), 51 F.3d 518, 523 (5th Cir.1995)).”
Regions Bank v. J.R. Oil Co., LLC, 387 F.3d 721 at 728-729 (8th Cir., 2004).
The plaintiff’s complaint avers the loss of $350,000.00 and the deprivation of 1600 N.E. Coronado
by the direct conduct of the defendants:
“86. As the June 15th, 2003 closing date approached, Medical Supply had not received any
definitive closing date so Medical Supply’s corporate counsel called and sent George Frickie an
email stating that a delay in closing would not effect the lease buyout of $350,000.
87. Medical Supply’s counsel later again called George Frickie when he received no response
and George Frickie became extremely angry and hung up the phone.
88. Medical Supply then proceeded to speak with GE’s counsel Mrs. Kate O’Leary to determine if
the contract had been repudiated.
89. Supporting statutes and the antitrust basis including damage implications were explained to
Kate O’Leary.
90. Medical Supply gave GE a deadline of June 10th, 2003 to clarify whether there had been
contract repudiation. Kate O’Leary later faxed a letter on June 10th, requesting that Medical
Supply not speak to anyone at GE or its affiliates and that any correspondence relating to this
matter be directed to her.
91. Medical Supply then emailed a letter stating that if no earnest money were deposited to
indicate the contract was not being repudiated, Medical Supply would file its claims on June 16th,
2003 for antitrust and breach of contract.
92. GE repudiated its contract, sacrificing $15 million dollars on June 15th, 2003 to keep Medical
Supply from being able to compete against GHX, L.L.C. and Neoforma in the market for hospital
supplies.
93. Samuel K. Lipari filed a lis pendens in the Jackson County Register of Deeds office based on
his state law claims in the US District Court.
94. The defendant Carpet n’ More Inc. Stewart Foster placed the building up for sale with actual
or imputed knowledge of Medical Supply’s claims.
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95. The defendants have occupied the building at 1600 NE Coronado preventing plaintiff from
receiving the value of his bargain and with actual or imputed knowledge of Medical Supply’s
claims.”
Plaintiff’s Complaint at pages14, 15 ¶¶ 86-95
The plaintiff’s complaint alleges a relationship between the predicate acts of the defendants and
their official co-conspirators and the injuries suffered by the plaintiff: “Once such a relationship is
established, our cases allow a range of damages, subject to the limitations which typically apply in
ordinary tort cases. See Bieter, 987 F.2d at 1329.” [Emphasis added] United HealthCare Corp. v.
American Trade Ins. Co., Ltd., 88 F.3d 563 (C.A.8 (Minn.), 1996)
In fact, the plaintiff’s contract with General Electric was an attempt to cover (known by General
Electric) to replace the $300,00.00 the plaintiff had lost from US Bancorp’s breach of the escrow account
services contract to underwrite Medical Supply Chain, Inc.’s entry into the hospital supply market. As such,
the plaintiff’s damages including the loss of the market entry capital from the plaintiff’s loss of the sale of
General Electric Transportation’s lease is precisely the concrete property injury giving the plaintiff RICO
standing under the controlling precedent of our circuit:
“Due to the fraudulent acts of Benton, these premiums did not reach Victoria and Diversified, and
therefore risks were never properly underwritten. Comtell's subsequent mailing of insurance
certificates confirming the purported insurance coverage did not alter the fact that coverage was
nonexistent. Thus, UHC failed to receive the benefit of its bargain, and has, as a result, sustained
substantial financial damage. Bennett v. Berg, 685 F.2d 1053 (8th Cir.1982)”
United HealthCare Corp. v. American Trade Ins. Co., Ltd., 88 F.3d 563 at pg. 572 (C.A.8 (Minn.),
1996).
The trial court has been repeatedly ill served by the corporate defendants’ legal counsel’s lack of
diligence or professional service in failure to research the applicable authorities for the court or their
continuing predicate act committing clients. This professional failure has included the repeated documented
fraudulent misrepresentations their law firms have made to the plaintiff, the Independence, Missouri court
and to the Clerk of the Western District of Missouri Court. However the most singular and glaring whopper
is the mischaracterization of the property rights in the plaintiff’s building in Blue Springs occupied under
fraud against the will of the plaintiff by the defendants Heartland Financial and McDaniel. It is a
CONCRETE office building! The whole basis for the court’s pro-defendant dismissal is a clear error of fact.
The plaintiff has RICO standing having been deprived of physical and tangible business property.
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The conduct of Lathrop & Gage, Hush Blackwell to extrinsically influence outcomes in the
Western District of Missouri District in similar or identical means entitles the plaintiff to survive even
summary judgment let alone dismissal. “…evidence of a similarly situated individual who was retaliated
against "might also be sufficient to show the existence of an unconstitutional municipal policy giving rise
to section 1983 liability." Id. at 725 n.26” Melton v. City of Oklahoma City, 879 F.2d 706, 725 n.26 (10th
Cir. 1989).
The trial court’s findings justifying dismissal of the plaintiff’s federal claims by citation to
ongoing litigation where the plaintiff has been subject to interim orders of sanctions for failing to plead an
element or name a co-conspirator as a defendant despite having identified the co-conspirator in the
complaint and thoroughly described the agreement and conspiracy’s actions in the complaint and defended
the decision not to name the co-conspirator with controlling US Supreme Court law in Lawlor v. National
Screen Service Corp., 349 U.S. 322, 75 S.Ct. 865, 99 L.Ed. 1122 (1955) that the plaintiff is not required to
sue all conspirators in the same action indicate manifest injustice and clear error where the records of the
present action evidence repeated intentional fraud on the court to deny the plaintiff his property rights.
The manifest injustice or perversion of justice supports a determination that the trial court is not
unbiased or without prejudice toward the plaintiff and his cause. The trial court has had a fiduciary and
material economic interest in the defendants’ Novation LLC scheme as a director of St. Luke’s Health
System, Inc. during the period described in the plaintiff’s complaint. This interest which has not been
disclosed to the parties from the bench is in violation of 28 U.S.C. § 455:
“The interest described in § 455(b)(5)(iii) includes noneconomic as well as economic interests.
Potashnick v. Port City Const. Co., 609 F.2d 1101, 1113 (5th Cir.), cert. denied, 449 U.S. 820, 101
S.Ct. 78, 66 L.Ed.2d 22 (1980). Subsection 455(e) provides that a § 455(b) conflict cannot be
waived.”
Kansas Public Employees Retirement System, In re, 85 F.3d 1353 at 1359 (C.A.8 (Mo.), 1996).
The trial court has not recused himself:
“A judge must recuse if "his impartiality might reasonably be questioned" because of bias or
prejudice. 28 U.S.C. § 455. Bias and prejudice can result from knowledge that the judge should not
possess. Liteky v. United States, 510 U.S. 540, 550, 114 S.Ct. 1147, 127 L.Ed.2d 474 (1994),
"[O]pinions formed by the judge on the basis of facts introduced or events occurring in the course of
the current proceedings, or of prior proceedings, do not constitute a basis for a bias or partiality
motion unless they display a deep-seated favoritism or antagonism that would make fair judgment
impossible." Id. at 555, 114 S.Ct. 1147. "Rules against `bias' and `partiality' can never mean to
require the total absence of preconception, predispositions and other mental habits." See United
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States v. Bernstein, 533 F.2d 775, 785 (2nd Cir.1976), cited with approval in, United States v.
Thirion, 813 F.2d 146, 155 (8th Cir.1987).”
United States v. Burnette, 518 F.3d 942 at 945 (8th Cir., 2008). The court’s memorandum and
order over a Rule 12(b)(6) in the present action should not have been made, Recusal was mandated:
“Under 28 U.S.C. § 455(a), a judge "shall disqualify h[er]self in any proceeding in which h[er]
impartiality might reasonably be questioned." Section 455(a) provides an objective standard of
reasonableness. United States v. Poludniak, 657 F.2d 948, 954 (8th Cir.1981). The issue is "whether
the judge's impartiality might reasonably be questioned by the average person on the street who
knows all the relevant facts of a case." Moran, 296 F.3d at 648 (quoting In re Kan. Pub. Employees
Retirement Sys., 85 F.3d 1353, 1358 (8th Cir.1996)); Fletcher v. Conoco Pipe Line Co., 323 F.3d
661, 664 (8th Cir.2003) (stating that "disqualification is required if a reasonable person who knew
the circumstances would question the judge's impartiality, even though no actual bias or prejudice
has been shown" (quoting United States v. Tucker, 78 F.3d 1313, 1324 (8th Cir.1996))).”
U.S. v. Martinez, 446 F.3d 878 at 883 (8th Cir., 2006).“Bias and prejudice can result from
knowledge that the judge should not possess. Liteky v. United States, 510 U.S. 540, 550, 114 S.Ct. 1147,
127 L.Ed.2d 474 (1994)” United States v. Burnette, 518 F.3d 942 at 945 (8th Cir., 2008). This knowledge
or perspective can easily come as a fiduciary of one of the defendants by being a member of the board of
directors of St. Luke’s Hospital, the racketeering conspiracy’s planned recipient of the laundered funds
from the Novation LLC member hospitals and the replacement entity for Neoforma, Inc. The trial judge,
like many of the doctors and other care givers devoting their life to the work of St. Luke’s Hospital more
likely than naught have friendships, first hand experiences and beliefs that contradict the evidence of what
Novation LLC was doing or that the artificial inflation of hospital supplies is killing more Kansans and
Missourians than St. Luke’s Hospital ever had the capacity to treat in their market. The victims of course
are at Truman Medical Center and other institutions across the nation that treat the uninsured and
underinsured or they are in their homes without care.

CONCLUSION
Whereas for the above stated reasons the petitioner respectfully requests that the court alter or
amend its erroneous Rule 12(b)(6) dismissals. In the alternative, the petitioner respectfully requests the
court allow leave to amend to cure any deficiencies identified in the petition.
Respectfully Submitted,
S/ Samuel K. Lipari
Samuel K. Lipari
297 NE Bayview
Lee's Summit, MO 64064
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816-365-1306
saml@medicalsupplychain.com
Pro se
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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
KANSAS CITY, MISSOURI

SAMUEL K. LIPARI

)
)
) Case No. 06-0573-CV-W-FJG
)
)
)
)
)
)
)

Plaintiff,
v.
GENERAL ELECTRIC COMPANY
GENERAL ELECTRIC CAPITAL BUSINESS
ASSET FUNDING CORPORATION,
GE TRANSPORTATION SYSTEMS GLOBAL
SIGNALLING, LLC.
Defendants.

MOTION FOR RECUSAL UNDER 28 U.S.C. § 455(a) and (b)(4)
Comes Now the plaintiff Samuel K. Lipari appearing pro se and respectfully requests recusal of the
trial judge in this matter.
STATEMENT OF FACTS
1. Hon. Judge Gaitan is a Director of St. Luke’s Health System, Inc. in Shawnee, Kansas
http://www.judicialwatch.org/judges/2005/gaitanfj.pdf at page 1 See Attachment 1
2. St. Lukes Health System is an owner of VHA/Novation and does over $97 million dollars of business
with them.
“SLHS is a shareholder and owner of VHA/Novation, the largest Group Purchasing Organization
(GPO) in the nation. SLHS accessed 885 VHA/Novation contracts with a total spending of $97
million in 2002. VHA/Novation validates the quality, market share, and availability of the various
vendors, and provides SLHS as much as a 6% increase in discounts plus an average 2% rebate for
every contract dollar spent, thereby supporting the achievement of SLH objectives. Most key
suppliers are accessed through VHA/Novation.”
http://baldrige.nist.gov/PDF_files/Saint_Lukes_Application_Summary.pdf at page 7 See Attachment 2
3. The plaintiff’s complaint at ¶¶ 78-80 identifies Neoforma, Inc. a direct competitor of the plaintiff’s
owned by VHA and Novation and therefore St. Luke’s Health System, Inc.
“78. In March, 2006 GE CAPITAL funded the purchase of Neoforma, an electronic marketplace
competitor of Medical Supply Chain, Inc.
79. Neoforma has never been profitable: “Neoforma’s balance sheet shows a cumulative loss of
nearly $739 million dollars as of Sept. 30, 2004.” Healthcare
Purchasing News March 2005.
80. “In 2005, in accordance with GAAP, Neoforma's net loss and net loss per share were $35.9
million dollars and $1.81 per share respectively, an improvement from the $61.2 million dollar net
loss and $3.17 net loss per share recorded in the prior year.” Neoforma, Inc. press release SAN
JOSE, CA USA 02/26/2003.”
4.

VHA and Novation’s sale of Neoforma was required because Novation was having to support
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Exb 1

Neoforma losses with $61.0 million dollars a year:
“Independent Consultants Engaged to Assess Neoforma’s Offering to Novation
San Jose, CA - January 26, 2005 - I n connection with Neoforma, Inc.’s (NASDAQ: NEOF)
decision to evaluate strategic alternatives, Neoforma, a leading provider of supply chain
management solutions for the healthcare industry, and Novation, LLC, Neoforma’s principal
customer, each have engaged independent consultants to assess the technology, information,
services and pricing provided by Neoforma to Novation and its owners, VHA Inc. and University
HealthSystem Consortium (UHC), and their member hospitals under an exclusive outsourcing
agreement. Neoforma announced on January 11, 2005 that it had retained Merrill Lynch & Co. as its
financial advisor to assist the Company in evaluating strategic alternatives, including a possible sale
or merger of the Company, to achieve greater stockholder value. VHA and UHC own 42.4% and
10.5%, respectively, of Neoforma’s outstanding common stock.
The current 10-year exclusive outsourcing agreement, which was originally entered into in March
2000, was most recently amended in August 2003 as a result of negotiations between the parties to
the contract. Under the terms of that amendment, the quarterly maximum payment from Novation to
Neoforma was established at $15.25 million, or $61.0 million per year, beginning in 2004. Since
that time, Neoforma has documented significant value delivered by its offering to VHA and UHC
hospitals. In 2004, approximately 280 VHA and UHC hospitals, representing a subset of
Neoforma’s customer base, documented approximately $100 million in value by using Neoforma’s
solutions to drive supply chain improvements within their organizations. Based on the value of its
offering to Novation and to VHA and UHC hospitals, Neoforma believes that it is a valuable
contributor to Novation, VHA and UHC maintaining their competitive position in the industry and
to their hospitals’ efforts to improve supply chain efficiency…”
5.

The plaintiff is in litigation against VHA and Novation, both owned by Hon. Judge Gaitan’s hospital

in a related case first filed in Missouri District court , then transferred to Kansas District court and now on
appeal in the Tenth Circuit. Medical Supply Chain, Inc. v. Novation, et al, W.D. MO case no. 05-0210 KS
Dist. Court case no.:05-2299, 10th Cir. case No. 06- 3331.
6.

The plaintiff’s antitrust lawsuit against VHA and Novation alleges that the cartel secures

anticompetitive long term exclusive contracts with hospitals through kickbacks to hospital boards of
directors and the award of lucrative personal consulting agreements in a conflict of interest with their
respective institutions.
“a. The defendants’ hospital group purchasing enterprise
134. Robert J. Baker, UHC, Curt Nonomaque and VHA distribute hospital supplies by corrupting
administrators in health systems (hospitals, hospital groups and independent distribution networks)
that support the provision of services or provide services to Medicare, Medicaid and Champus
funded patients. UHC and VHA employ marketing schemes that provide remunerations to
healthcare systems under contracts in violation of the federal Anti-Kickback Act, 42 U.S.C. §
1320a-7b.
135. Robert J. Baker, UHC, Curt Nonomaque and VHA encourage health systems to violate §
1320a-7b(b)(1) by receiving unlawful remunerations which are labeled as “rebates” and are paid
periodically based on the products used by the health system and its loyalty to the terms of the
anticompetitive exclusive agreement with the group purchasing organization, UHC, VHA or
Premier which control 70% of the hospital supply market.
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136. Robert J. Baker, UHC, Curt Nonomaque and VHA encourage their member hospitals to
believe the group purchasing organizations are saving money by communicating the “value” of the
rebates they are receiving as contrasted against the constantly increasing prices of hospital supplies
allowed into UHC, VHA’s distribution system.
137. The corrupting subtext of Robert J. Baker, UHC, Curt Nonomaque and VHA’s marketing
scheme is knowingly encouraging that third party payers, chiefly Medicare, Medicaid and Champus
are billed for the artificially inflated list price, not the actual cost to the health system once the cash
and cash substitute remunerations are factored in.
138. Robert J. Baker, UHC, Curt Nonomaque and VHA violate § 1320a-7b(b)(2) because they
knowingly and willfully pay and offer to pay the unlawful remunerations. To provide cover for the
spiraling prices in the product lists of chosen hospital suppliers who are protected from competition
in UHC and VHA’s captive market, Robert J. Baker, UHC, Curt Nonomaque and VHA generate
flawed studies that extol the discount in the form of rebates as a savings over the monopoly “list”
price for healthcare supplies.
139. The constant threat to the corrupt marketing scheme employed by UHC and VHA is access to
real data from which to evaluate the actual costs imposed upon member hospitals by the artificially
inflated distribution system, which would be destabilized by independent actions of participating
hospitals and suppliers.
140. Robert J. Baker, UHC, Curt Nonomaque and VHA have protected against this destabilizing by
forcing hospitals and suppliers into long-term anticompetitive exclusive dealing contracts that
harshly penalize every violation. Out of a misguided fear of antitrust liability, the contracts typically
assign market share limiting each health system to 95% of its purchasing through the dominant
group purchasing organization and require a token share of products to be purchased through a
“competing” group purchasing organization.
141. Robert J. Baker, UHC, Curt Nonomaque and VHA have also commanded loyalty among
member health systems by making cash and cash substitute payments to health system board
members and chief administrators in return for participation in the cost inflation scheme.
142. Many forms of the Defendants’ cash and cash substitute payments to hospital administrators
are concealed as “consulting contracts” and are not reported to Medicare, Medicaid or Champus or
subtracted from the costs of hospital supplies transferred to third party payers.
143. Robert J. Baker, UHC, Curt Nonomaque, VHA and Novation LLC have made use of payments
to a third party in which hospital CEO’s are stakeholders in order to conceal the commercial bribe
nature of the payments. An organization called the Healthcare Research and Development Institute
(www.hrdi.com) has existed since the late 1990s. HRDI has approximately 35 members who are
hospital CEOs (many are heavily involved in supporting GPOs). The Institute's clients are large
manufacturers, publishers, and large consulting firms. Each client pays the Institute and the
members of the Institute, who are also its shareholders, are paid out of the profits of the
organization. For hospital CEOs to personally receive payments from companies that they do
business with is a serious conflict of interest and a failure to fulfill their fiduciary responsibility.”
¶¶ 134-143 of plaintiff’s action Medical Supply Chain, Inc. v. Novation, et al, W.D. MO case no. 05-0210.
MEMORANDUM OF LAW
The federal recusal statute, 28 U.S.C. § 455(a), requires that “any justice
shall disqualify himself in any proceeding in which his impartiality might reasonably be
questioned.” The appearance of partiality – and not actual bias – is the test for recusal
under Section 455(a): “In applying § 455(a), the judge’s actual state of mind, purity of
heart, incorruptibility, or lack of partiality are not the issue.” United States v. Cooley, 1
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F.3d 985, 993 (10th Cir. 1993).
Congress established the “appearance of impartiality” standard “to promote
public confidence in the integrity of the judicial process.” Liljeberg v. Health Services
Acquisition Corp., 486 U.S. 847, 860 (1988). The legislative history of § 455(a) is clear:
This general standard is designed to promote public confidence in the impartiality
of the judicial process by saying, in effect, if there is a reasonable factual basis
for doubting the judge’s impartiality, he should disqualify himself and let another
judge preside over the case.
H. Rep. No. 93-1453, p. 5 (1974), U.S. Code Cong. & Admin. News 1974, p. 6355. In the words
of the Seventh Circuit, “Once a judge whose impartiality toward a particular case may reasonably be
questioned presides over that case, the damage to the
integrity of the system is done.” Durhan v. Neopolitan, 875 F.2d 91, 97 (1989).
The facts of Hon. Judge Gaitan’s fiduciary interest in St. Luke’s Health System, Inc. and its
ownership interest in VHA/Novation , alleged by the plaintiff’s complaint to be acting in concert with the
defendants over the sale of the plaintiff’s competitor Neoforma to prevent the plaintiff from entering the
hospital supply marketplace more than satisfy Section 455(a), which mandates recusal merely when a
Justice’s impartiality “might reasonably be questioned.” Independently, the plaintiff’s ongoing litigation
against VHA and Novation also mandates recusal under Section 455(a).
It is beyond contest that Hon. Judge Gaitan as a fiduciary through being a Director of St. Luke’s
Health System, Inc. with an ownership interest in VHA/Novation which the plaintiff is suing in a related
action requires Hon. Judge Gaitan’s recusal under 28 U.S.C. § 455(b)(4).
Whereas for the above mentioned reasons, the plaintiff who has not forfeited his right to remand
this action back to state court now respectfully requests that the judge hearing this matter recuse himself.
Respectfully submitted,
_______________________________
Samuel K. Lipari Pro se

Certificate of Service
This is to certify that a copy of the foregoing notice was mailed postage pre-paid along with a
copy of the Proposed Order, this 8th day of November, 2006, to the following:
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John K. Power, Esq. Husch & Eppenberger, LLC 1700 One
Kansas City Place 1200 Main Street Kansas City, MO
64105-2122
_______________________________________
Samuel K. Lipari
297 NE Bayview
Lee's Summit, 816-365-1306
saml@medicalsupplychain.com
Pro se
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COX MEDICAL CENTERS SIGNS $60 MILLION
SETTLEMENT AGREEMENT
RESOLVES ALLEGATIONS OF FRAUDULENT
MEDICARE PAYMENTS
SPRINGFIELD, Mo. – John F. Wood, United States Attorney for the Western District of Missouri,
announced today that the United States has reached a $60 million settlement with the Lester E. Cox Medical
Centers.
“Today’s settlement furthers both our commitment to protecting patients from improper billing
practices and the continued ability of Cox to provide quality medical care in Springfield and the Ozarks,”
said Wood. “I am pleased that we were able to resolve this matter without litigation.”
As part of the settlement, Cox will pay $35 million immediately, followed by five yearly payments of
$5 million (plus 4 percent interest). In addition, Cox has entered into a comprehensive Corporate Integrity
Agreement with the Office of Inspector General of the United States Department of Health and Human
Services to ensure its continued compliance with federal health care benefit program requirements.
The settlement agreement recites allegations that beginning in January 1996, Cox entered into
prohibited financial arrangements with physician group Ferrell-Duncan Clinic, Inc. Because those
arrangements induced physicians to refer patients to Cox, they violated federal laws known as the Stark Law
and the Anti-Kickback Statute.
“Our priority is protecting the patients,” Wood said. “These laws are intended to ensure that
physicians make referrals to health care facilities based on the best interest of their patients without being
induced by payments from hospitals competing for their business. These laws also protect the integrity of
the government-funded health care benefit programs.”
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The settlement agreement also recites allegations that from January 1997 through March 25, 2005,
Cox submitted fraudulent Medicare cost reports. Because these reports employed an improper method of
reporting its medical clinics’ overhead, they resulted in claims for non-reimbursable clinic costs.
Finally, the settlement agreement recites the government’s contention that from January 1999
through December 2004, through entities controlled by Cox (Ozark Dialysis Services and Cox HPS of the
Ozarks, Inc.), Cox improperly billed for end stage renal disease treatments provided to patients. The United
States alleges that these improper billings violated the False Claims Act – a law prohibiting the submission
of false claims for Medicare payments.
The payments Cox must now make in connection with this settlement are to compensate the
Medicare trust fund for payments that Cox improperly claimed and received. The compromise settlement
amount, which is considerably less than the alleged improper Medicare payments to Cox, took into account
Cox’s ability to pay and to continue providing medical care to the community.
Today’s agreement is neither an admission of liability by Cox nor a concession by the government
that its claims are not well-founded. Rather, the agreement is intended to avoid the delay, uncertainty and
expense of protracted litigation of these claims. The federal investigation did not include allegations of
patient harm.
This settlement resulted from a comprehensive, ongoing investigation by the Health and Human
Services Office of Inspector General, Office of Investigations, the Office of Audit Services, and the Federal
Bureau of Investigation which began in early 2003. After an audit team began investigating and
administrative subpoenas were served on Cox, Cox began cooperating with the investigation. Cox provided
to the government thousands of documents, made its personnel available for interviews, and conducted its
own internal investigation, the results of which it also provided to the government. As a result of both the
thorough nature of the investigation and the cooperation of Cox, this settlement concludes the investigation
of, and any resulting claims against, Cox.
****************
This news release, as well as additional information about the office of the United States Attorney for the
Western District of Missouri, is available on-line at

www.usdoj.gov/usao/mow/index.html
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CoxHealth reaches end to settlement negotiations
with Justice Department
SPRINGFIELD, Mo. – CoxHealth and CoxHealth affiliate, Cox HPS of the
Ozarks, Inc., announced today that they have reached an end to a three-year
process with the federal government and have finalized a settlement agreement
with the U.S. Department of Justice.
“CoxHealth can now move on with plans that we have had to put on hold due to
the constraints we were under while this process was taking place,” said
CoxHealth President and CEO Robert H. Bezanson. “We will finally be able to
focus more fully on our mission and begin the expansions and other projects that
our growing community needs.”
The settlement negotiated with the U.S. Department of Justice is for an initial
payment of $35 million with five additional $5 million payments per year. There
will be annual interest at 4% on the deferred amounts.
“The settlement revolves around potential errors made by Cox many years ago in
interpreting highly complex Medicare billing regulations and in structuring
business relationships with physicians,” said Bezanson. “In almost every instance
of what is included in the settlement, the issues were identified by hospital
administration and the results of our review were reported to the government.”
None of the government’s claims against CoxHealth involved the quality of
patient care or safety. Similarly, there were no findings by the government that
CoxHealth had billed the government for any services that were not actually
provided.
More on page 2
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In a separate agreement with the Office of Inspector General of the U.S.
Department of Health and Human Services, CoxHealth agreed to participate in a
five-year program of intensified legal compliance education for employees,
physicians and others associated with CoxHealth, as well as heightened
monitoring and reporting to the Department.
“Because we already have a strong internal Corporate Integrity program here at
CoxHealth - which includes extensive annual compliance education - we feel
very confident that we as an organization will be able to honor this commitment,”
said Bezanson.
“Every health care organization in this country that chooses to participate in
Medicare and Medicaid is challenged to navigate the very same maze of
regulations without committing errors,” said John Squires, chairman of the
CoxHealth Board of Directors.
In the past decade, numerous other well respected hospitals and health care
organizations—including Harvard University’s Beth Israel Medical Center,
Columbia University, Corning Hospital, Johns Hopkins University, Mount Sinai
Medical Center, Mayo Clinic, and Sharp Medical Center of San Diego—have
been subject to similar government investigations on potential errors relating to
Medicare and Medicaid.
How the settlement amount was determined:
“These health care laws are very complex and are very unforgiving,” Bezanson
said. “They require that the government demand repayment, which can be very
large. In fact, given the size of CoxHealth and the number of patients we treat on
a daily basis, one potential error in interpreting a billing regulation can affect
every claim filed thereafter – in our case, tens of thousands of claims. Since
damages can be assessed on a per claim basis, the repayment can quickly result
in an amount that is well beyond our ability to pay.”
“The government began its settlement negotiations by taking the position that
Cox should repay every claim the government alleges we improperly billed to
Medicare,” said Squires. “The amount of these alleged damages exceeded the
amount Cox could pay. Given the magnitude of the repayment if we were to go
to trial and lose, which is always a possibility with jury trials, we negotiated with
the government until we reached an amount we could pay and still continue to
fulfill our mission to serve the community now and in the future.”
More on page 3
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“In addition the federal government can impose a pretty large consequence if a
hospital will not settle, since it has the power to exclude hospitals from the
Medicare program, which means a hospital can no longer accept Medicare or
Medicaid patients. No tax-exempt hospital can survive an exclusion from
Medicare,” said Bezanson. “This would essentially shut down a hospital – a
devastating event to any community… and that weighed heavily on our minds.”
“The Board of Directors determined that the organization and our community had
been through enough, and that it was in the best interest of CoxHealth and those
we serve, to settle with the government rather than engage in litigation that would
take many more years to resolve and cost millions in legal fees,” said Dona
Elkins, Board of Directors member. “Our Board and management team have
been keenly aware for some time of the need to put the investigation behind us
so we can move forward with crucial expansion projects that are necessary to
serve the growing needs of our community.”
“Words can’t express how difficult the decision was to agree to a settlement
amount of this magnitude, but we as Board members, along with senior
leadership and those advisors with prior experience in such negotiations, finally
came to the conclusion that agreeing to the settlement amount was the better
path for the organization and the community in the long run,” said Squires. “We
fully support the leadership, employees, and physicians in their future efforts and
have a strong commitment to the people we serve in the region.”
How CoxHealth will fund the required repayment:
“The Board of Directors and leadership of CoxHealth have been reserving funds
from the time we knew there would be an impact from the investigation,” said
Bezanson, “These monies, along with some that we have had in a long-term
reserve fund, will pay for the initial installment of the settlement.”
“This reserve fund has been in existence for many years and is one that helps us
maintain enough cash to allow us to borrow money at better interest rates,”
continued Bezanson. “Use of funds from the reserve fund will not jeopardize our
ability to begin our much-needed expansion projects, since we will finance these
projects through bonds, and our bond ratings will not suffer as a result of drawing
down on this reserve.”
“CoxHealth will continue to have a sound financial foundation that will allow us to
continue to meet our mission,” said Squires. “We also have a low cost structure,
and we intend to stay cost competitive. CoxHealth will remain financially
equipped to continue to serve the residents of southwest Missouri, thanks to
More on page 4
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years of sound financial management and reserving funds for unexpected
situations such as this.”
The issues involved in the investigation and settlement:
There were two primary issues involved in the government’s investigation; each
is slightly different in nature:
Dialysis Billing and Medical Directorships: Kidney dialysis services are governed
by unique and highly technical Medicare billing regulations that can be
interpreted in different ways. CoxHealth determined that under one
interpretation, it may have billed dialysis services provided through its Ozarks
Dialysis Services (“ODS”) from 1999 to 2004 using a method it was not eligible to
bill under. Similarly, medical director agreements with physicians are also subject
to different interpretations. CoxHealth determined that again, under one
interpretation, the way it structured its dialysis medical director agreements at
ODS from 1996 to 2004 may have been incorrect. CoxHealth self-reported these
issues to the government in January 2005. None of the government’s allegations
relating to dialysis billing involved quality of patient care or safety. In addition,
there were no claims that payments were paid for services that were not
provided.
Compensation to Physicians: The government’s rules regarding payments made
to physicians and their practices have shifted dramatically over the last decade.
CoxHealth internally discovered that under one interpretation of these rules, it
may have provided improper compensation to physicians with Ferrell-Duncan
Clinic, Inc. (“FDCI”). FDCI is a separate physician corporation - not owned by
CoxHealth - that is under contract with Cox to provide professional services to
Ferrell-Duncan Clinic (which is owned and operated by CoxHealth).
CoxHealth determined that from 2000 to 2004, we may have paid physicians
from a revenue source from which they may not have been eligible to be paid.
The results of hospital administration’s review were reported to the government
in February 2005. None of the government’s claims relating to FDCI’s physicians
involved quality of patient care or safety. In addition, there were no claims that
FDCI’s physicians were paid for services that were not provided.
“This process has been trying for just about everyone at CoxHealth,” Bezanson
said. “Despite that, our people have remained dedicated and loyal to our mission,
day in and day out. We cannot fully express our appreciation for their steadfast
commitment to serving and caring for our patients and our community.”
More on page 5
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For additional information about CoxHealth’s settlement with the United States—
including copies of the official agreements with the U.S. Department of Justice
and the U.S. Department of Health and Human Services, as well as interpretive
materials and other background—please visit www.coxhealth.com/settlement.
The following are projects that involve CoxHealth’s reinvestment in the
community that can and will proceed, now that the settlement agreement is
finalized:
Cox South Emergency Department Expansion
CoxHealth will break ground in spring 2009 for a 78,000-square foot Level II
Emergency Department adjacent to the current outpatient center. The new ED
will house five trauma rooms, 57 universal exam rooms, and a 25-bed
observation unit. In addition, it will have an embedded radiology department that
will include an MRI suite, CT scans, ultrasound rooms and X-ray and fluoroscopy
rooms.
This is a multi-phase project and the first step will be to construct an addition on
to the existing parking garage on the Cox South campus. The relocation of the
Emergency Department and the addition of the new garage will displace surface
parking and create a need for additional parking capacity. This garage addition
will increase the total parking on the campus from 1,500 to 1,786 spaces.
CoxHealth will also make improvements to the roadway system on the Cox
South campus to accommodate traffic flow in preparation for the parking garage
and the Emergency Department construction. The project will begin in early
summer with completion expected by March 2009.
As a Level II Trauma Center, Cox must be ready to accommodate critically
injured patients. The emergency department facilities across the community have
frequently been overwhelmed and maximized due to the growth of the
community and use of emergency departments by patients unable to obtain care
elsewhere.
Walnut Lawn Orthopedic Hospital
CoxHealth will invest in efforts to further develop Cox Walnut Lawn as an
orthopedic hospital, due to the growth in the need for orthopedic services in an
aging, yet active population. The project will create a new façade and front entry
for the hospital. In addition, the renovation of the current surgery suite will
include four new orthopedic operating rooms, nine additional PACU beds, and a
More on page 6
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new Central Sterile supply area. As well, 37 new private orthopedic patient rooms
will be created for the facility.
Ambulatory Surgery Center/Medical Office Building Projects
The organization will proceed with a 60,000-square foot, two story ambulatory
surgery center and medical office building on the Cox Walnut Lawn campus. The
surgery center will comprise approximately 16,000 square feet of the first floor
and house four operating rooms, nine pre-op beds, and 13 post-anesthesia care
beds. The medical office space will be used by CoxHealth physician groups.
Outpatient surgery volumes in the community have grown dramatically due to the
conversion of many inpatient surgical procedures to outpatient through new
technologies.
Cox North
The above projects will be the first Cox focuses upon, and it is still proceeding
with its ‘Second Century’ plans at Cox North, The first project at Cox North will be
the new Cox College of Nursing and Health Sciences. CoxHealth is currently also
evaluating plans for a behavioral health hospital and a family medicine/urgent
care facility.
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Former MO US Attorney Todd Graves the Ninth Attorney Targeted by Alberto Gonzales

Apr 09, 2007

KANSAS CITY, MO -- Medical Supply Chain founder Samuel Lipari unearthed a US Department of Justice memo revealing the
Office of the Attorney General had targeted not eight but ten US Attorneys including the former attorney for the Western District
of Missouri, Todd P. Graves. The documents were obtained during Medical Supply Chain's discovery related to the civil
antitrust action Medical Supply Chain, Inc. v. Novation LLC, et al, Western District of Missouri case #05-210-CV-W-ODS filed
on March 9, 2005.
The e-mail dated January 9th, 2006 from Kyle Sampson, chief of staff for Attorney General Alberto Gonzales, to Harriet Miers
and William Kelley at the White House, shows the ten U.S. Attorneys that were first selected to voluntarily resign or face
termination. Attorneys that resigned were redacted. Todd P. Graves of Missouri resigned March 24, 2006.
The Western District of Missouri US Attorney office under Todd P. Graves had been active in prosecuting Medicare fraud.
Medical Supply Chain, Inc.'s civil antitrust suit against Texas based Novation LLC, Volunteer Hospital Association (VHA),
University Health System Consortium (UHC) and Neoforma, Inc. alleges the companies formed a cartel and were involved in a
scheme to monopolize hospital supplies to defraud Medicare through payments to administrators and kickbacks. The scheme
resulted in almost all of Kansas City, Missouri St. Luke's hospital's one hundred million dollar supply budget being purchased
through Novation LLC. St. Luke's merged with University of Kansas Hospital after Irene Cumming, CEO of the University of
Kansas Hospital was given a job by University Health System Consortium (UHC) on March 19, 2007.
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The first prosecutor identified as being fired by the Office of the Attorney General was Carol Lam, a U.S. Attorney in San
Diego, California. Carol Lam was personally prosecuting Medicare fraud at the Tenet Healthcare Alvarado hospital when
political pressure was brought on the Justice Department to remove her from office. Carol Lam's prosecution caused the U.S.
Department of Health and Human Services threatened to cut Medicare and Medicaid funds to Alvarado Hospital Case #
03CR15870 US Dist. Court Southern California.

List on Newsvine

On May 17, 2006, Alvarado Hospital's parent company, Tenet Healthcare, agreed to sell or close the hospital and pay $21
million to settle criminal and civil charges.

Windows Live

The Medical Supply Chain discovered documents include a December 4, 2006 e-mail from Attorney General Alberto Gonzales'
Chief of Staff Kyle Sampson targeting Carol Lam. On December 7, 2006, the Justice Department fired Carol Lam and the six
other U.S. attorneys that refused to resign.
Samuel Lipari became concerned that Attorney General Alberto Gonzales was using the firing of appointed US Attorneys and
senior assistant US Attorneys to obstruct justice in investigations involving public corruption on October 18, 2004 when white
collar crime prosecuting Assistant US Attorneys Leonard Senerote, Michael Uhl and Michael Snipes were fired from the Ft.
Worth Texas office of the US Attorney that had issued subpoenas in an ongoing investigation of Novation LLC and other
hospital suppliers for anticompetitive practices. Samuel Lipari was especially concerned over the firings in the Ft. Worth office
where the chief US Attorney responsible for Medicare fraud, Thelma Louise Quince Colbert had been found dead in her
swimming pool on July 20th, 2004 and the Ft. Worth office Senior US Prosecuting Attorney that had signed the subpoenas,
Shannon Ross (formerly of Kansas) was found dead in her home on September 13th, 2004. Shannon Ross's investigation of
Novation LLC sparked the New York Times article "Wide U.S. Inquiry Into Purchasing For Health Care" on Saturday August
21, 2004.
Attorney General Alberto Gonzales used a little known provision of the USA PATRIOT Act to replace Todd P. Graves with
Bradley Schlozman. Bradley Schlozman failed to prosecute public corruption related to the Medical Supply Chain litigation and
failed to enforce civil rights laws related to the Novation LLC defendants success in getting Medical Supply Chain's counsel
Bret D. Landrith disbarred. Samuel Lipari raised these concerns before the US Court of Appeals for the Eight Circuit. On
January 16, 2007 Attorney General Gonzales tried to quell criticism of the mass US Attorney firings and the misuse of the USA
PATRIOT Act by announcing John Wood would be taking Schlozman's place in Kansas City.
Samuel Lipari is the founder of Medical Supply Chain and is currently launching a consumer oriented discount medical supply
business based in Lee's Summit, Missouri: http://MedicalSupplyLine.com Mr. Lipari was forced to represent himself in the
lawsuit.
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About Medical Supply Chain: Medical Supply Chain (MSC) is a worldwide provider of web-based supply chain collaboration
solutions with an electronic marketplace serving health care communities and their trading partners. Medical Supply Chain was
founded in May of 2000 with a mission to deliver enabling supply chain technology in health care. To learn more visit:
http://www.MedicalSupplyChain.com/news.htm.
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CONGRESSIONAL HEARINGS
Hearing Before the Committee on the Judiciary Subcommittee on Antitrust, Competition Policy
and Consumer Rights of the United States Senate on "Hospital Group Purchasing:
Are the Industry’s Reforms Sufficient to Ensure Competition?"
March 15, 2006

Hearing Before the Committee on the Judiciary Subcommittee on Antitrust,
Competition Policy and Consumer Rights of the United States Senate on "Hospital Group
Purchasing: How to Maintain Innovation and Cost Savings"
September 14, 2004

Hearing Before the Committee on the Judiciary United States Senate Subcommittee on
Antitrust,Competition Policy and Consumer Rights on "Hospital Group Purchasing:
Has the Market Become More Open to Competition?
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Attorney General Alberto Gonzales Sandbagged Novation LLC Prosecution

Apr 16, 2007

KANSAS CITY, MO -- Novation LLC a hospital supplier in Irving, Texas admitted in a Tenth Circuit Court of Appeals filing
dated April 9th, 2007 that it was identified as a co-conspirator in a 2002 scheme to use US Bancorp’s trust division to prevent
Medical Supply Chain from entering the market for hospital supplies by withholding escrow accounts and misusing the USA
PATRIOT act as a pretext.
On July 30, 2006 the British newspaper the Daily Mail reported that Novation was under a bribes probe by the US Department
of Justice stating Novation; “…is being investigated by American prosecutors following accusations that it has accepted huge
'bribes' from medical manufacturers.”
On July 31, 2006 the London Times reported the existence of the US Department of Justice investigation of Novation’s
conduct as a hospital group purchasing organization or “GPO” and quoted Professor Prakash Sethi, president of the
International Center for Corporate Accountability at Baruch College in New York who stated “My most conservative estimates
suggest that GPOs extract extra profits of $5 billion (£2.6 billion) to $6 billion which legitimately belong to their principal clients,
the hospitals.”

Media Options
PDF Version
Email to a Friend
Printer Friendly Version
Contact Info
Medical Supply Chain
Samuel Lipari
816-365-1306
Send to Blogosphere

After Alberto Gonzales became Attorney General on February 3, 2005, the investigation of Novation was suppressed even
though insider Novation executives came forward to the US Department of Justice with evidence of laundering hospital funds
through the publicly traded electronic hospital supply marketplace Neoforma, Inc. that was then controlled by Novation,
Volunteer Hospital Association (VHA), and University Health System Consortium (UHC) and is now owned by the electronic
hospital supply marketplace GHX, LLC.

Stumble It!

In an April 18, 2005 affidavit, Medical Supply Chain founder Samuel Lipari complained about FBI misuse of USA PATRIOT Act
surveillance powers. The affidavit described interception of electronic communications and searches by law enforcement
officials being used to interfere with and obstruct Lipari’s civil prosecution of the Novation defendants in Medical Supply Chain,
Inc., v. Novation LLC et al, US District Court for the W.D. of Missouri No. 05-0210-CV-W-ODS

Technorati

Attorney General Alberto Gonzales confirmed the existence of the program for warrantless surveillance, first reported in The
New York Times, on December 19, 2005. However on January 25, 2006 Gonzales wrote that “there has not been a single
verified abuse of any of the provisions” of the USA PATRIOT Act.

Yahoo!

Samuel Lipari again complained on October 12, 2006 in the US Court of Appeals for the Eight Circuit in St. Louis, Missouri that
US District Attorney Bradley J. Schlozman failed to investigate evidence of public corruption brought to his office and permitted
obstruction of justice to continue despite the injuries to Samuel Lipari, his family and associates.
On January 16, 2007 Attorney General Gonzales responded to criticism of his misuse of the USA PATRIOT Act by announcing
John Wood would be taking Bradley Schlozman's place in Kansas City two days before he gave his previous testimony to
Congress.
On March 22, 2007, Attorney General Alberto Gonzales met in St. Louis with U.S. Attorneys Catherine L. Hanaway and
Bradley J. Schlozman of Missouri districts to conduct an undisclosed discussion related to the conduct of US Attorney Bradley
J. Schlozman.
Disappointed with the continuing US Department of Justice cover up, on April 9, 2007 Samuel Lipari publicly disclosed Medical
Supply discovery revealing the US Attorneys targeted by Karl Rove and Attorney General Alberto Gonzales that resulted in
Todd Graves being replaced by Bradley J. Schlozman a year earlier. John Wood was finally sworn in as the US Attorney for
the Western District of Missouri on April 11, 2007.
About Medical Supply Chain: Medical Supply Chain (MSC) is a worldwide provider of web-based supply chain collaboration
solutions with an electronic marketplace serving health care communities and their trading partners. Medical Supply Chain was
founded in May of 2000 with a mission to deliver enabling supply chain technology in health care. To learn more visit:
http://www.MedicalSupplyChain.com/news.htm.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
MEDICAL SUPPLY CHAIN, INC.,

)
)
Plaintiff,
)
)
v.
)
)
NEOFORMA, INC., et al.,
)
)
Defendants. )

CIVIL ACTION
No. 05-2299-CM

SHOW CAUSE ORDER

On April 8, 2008, plaintiff filed a Motion to Alter or Amend Judgment and Answer to Order

to Show Cause (Doc. 128). Defendants have failed to timely submit a response to the pending motion.

Rule 7.4 of the Rules of Practice provides that the “failure to file a brief or response within the time

specified within [Rules 6.1 and 7.1(c)] shall constitute the waiver of the right thereafter to file such
brief or response, except upon a showing of excusable neglect.” D. Kan R.7.4.

Defendants are therefore directed to show cause, in writing, on or before May 23, 2008, why

plaintiff's motion (Doc. 128) should not be granted. Defendants are further directed to file a response

to plaintiff’s motion on or before May 27, 2008. Where defendants fail to respond to this order, the

court will consider plaintiff’s motion (Doc. 128 ) without the benefit of defendants' response, as set
out in Rule 7.4.
IT IS SO ORDERED.
Dated this 16th day of May 2008, at Kansas City, Kansas.
s/ Carlos Murguia
CARLOS MURGUIA
United States District Judge
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION
JANICE STANTON,

)
)
Plaintiff,
)
)
vs.
)
)
DUSTIN R. SHERWOOD and
)
JENNIFER J. SHERWOOD,
)
)
Defendants.
)
______________________________)
)
IN RE: DUSTIN R. SHERWOOD
)
and JENNIFER SHERWOOD,
)
)
Debtors.
)
______________________________)

APPEARANCES:
For the Debtor:

18

Brian Fenimore, Esq.
Lathrop & Gage
2345 Grand Ave., Ste. 2800
Kansas City, MO 64108
(816) 292-2000

For Chapter 11 Trustee:

Janice Stanton, Esq.
104 W. 9th St., Ste. 303
Kansas City, MO 64105
(816) 421-7770

21

23
24

Dustin Sherwood, Pro se
Jennifer Sherwood, Pro se
7200 O Highway
Trimble, MO
(816) 695-2729

For Deere Credit:

20

22

Case No. 07-50584

TRANSCRIPT OF HEARING ON TRUSTEE’S MOTION FOR
PRELIMINARY INJUNCTION AND PERMANENT INJUNCTION
REGARDING APPLICATION FOR TEMPORARY RESTRAINING ORDER
BEFORE THE HONORABLE JERRY W. VENTERS
UNITED STATES BANKRUPTCY JUDGE

17

19

Case No. 08-04149
Kansas City, Missouri
July 16, 2008

25

Exb 8

1
2
3

For MFA:

Jill D. Olsen, Esq.
South & Associates
6363 College Blvd., Ste. 100
Overland Park, KS 66211
(913) 663-7600

For Metropolitan Life:

Amy Hatch, Esq.
Polsinelli Shalton, et al.
700 W. 47th Street, Ste. 1000
Kansas City, MO 64112
(816) 753-1000

For U.S. Trustee:

Jerry Phillips, Esq.
Adam Miller, Esq.
400 E. 9th Street, Ste. 3410
Kansas City, MO 64106
(816) 512-194

For Citizens Bank:

Mark T. Benedict, Esq.
Husch Blackwell Sanders
1200 Main, Ste. 2300
Kansas City, MO 64105
(816) 421-4800

For Farmers National:

Ronald S. Weiss, Esq.
Berman DeLeve
911 Main, Ste. 2230
Kansas City, MO 64105
(816) 471-5900

For Patriot’s Bank:

Michael Maher, Esq.
Schulz Bender
2900 Brooktree Ln., Ste. 100
Gladstone, MO 64119
(816) 455-2700

For USDA:

Lucinda Woolery, Esq.
AUSA
400 E. Ninth St., 5th Fl.
Kansas City, MO 64106
(816) 426-3122
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8
9
10
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12
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14
15
16
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19
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3
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Court Audio Operator:

Ms. Carol Cunningham

Transcribed by:

Rapid Transcript
Lissa C. Whittaker
1001 West 65th Street
Kansas City, MO 64113
(816) 822-3653
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Proceedings recorded by electronic sound recording, transcript
produced by transcription service.

!
(Court in Session at 9:08 a.m.)

1

THE COURT:

2

Please be seated.

Okay.

We’re on the

3

Sherwood matters, both the main case and adversary.

4

entries.

Mr. and Mrs. Sherwood, you’re here.

5

MS. STANTON:

6

THE COURT:

7

MR. FENIMORE:

8

on behalf of Deere Credit, Inc.

11

Mr. Fenimore.
May it please the Court?

Okay.

MR. PHILLIPS:

10

Ms. Stanton.

Janice Stanton, the Chapter 11 Trustee.

THE COURT:

9

Let’s get

Brian Fenimore

Mr. Phillips.

Good morning, Your Honor.

Jerry Phillips

and Adam Miller here for the U.S. Trustee.

12

THE COURT:

Okay.

13

MR. MAHER:

Michael Maher for Creditors Patriot’s Bank,

14

Mr. Hill.

Community First Bank and Barbara Shaver.

15

THE COURT:

And your name is?

16

MR. MAHER:

Maher, M—A-H-E-R.

17

THE COURT:

Okay.

18

MR. MAHER:

No.

19

THE COURT:

I was trying to make you Mr. Hill this

20
21
22

morning.

Ms. Olsen.
MS. OLSEN:

Good morning, Your Honor.

Jill Olsen for

MFA, Incorporated.

23

THE COURT:

24

MS. WOOLERY:

25

You’re not Mr. Hill.

Ms. Woolery.
Cindy Woolery for the United States

Department of Agriculture.

"
1

THE COURT:

Okay.

2

MR. BENEDICT:

Mr. Benedict.

And if please the Court, Mark Benedict

3

for Citizens Bank and Trust.

4

THE COURT:

Okay.

Anybody else wish to enter an

5

appearance?

I guess that’s it.

Okay.

Let’s do a little --

6

let’s talk a little housekeeping first.

7

matter of Mr. Landrith and your attempt to employ him.

8

it just occurred to me, and maybe I need to ask Ms. Hinkle.

9

see Mr. Weiss is not here.

I want to take up the
And then
I

The Farmers National’s -- Farmers

10

National Company’s motion to close the receivership, according to

11

the docket sheet, is set for today.

But it’s not on the docket

12

for today.

Does anybody -- can anybody

13

help me out?

So, I don’t understand.

MR. FENIMORE:

14

Your Honor, I spoke with Mr. Weiss about

15

that yesterday.

I think there was some confusion about whether

16

it was on or not on today.

17

THE COURT:

18

MR. FENIMORE:

19

THE COURT:

20

Okay.

It was set for 9:30, and that is

correct.
MR. FENIMORE:

22

THE COURT:

23

MR. FENIMORE:

25

I think he believes it’s at 9:30.

Oh, okay.

21

24

He intends to be here.

Right.

Okay.
But I’m not sure that the notice went out

to all creditors like he intended to.
THE COURT:

Really?

Okay.

#
1

MR. FENIMORE:

2

THE COURT:

So, we may have to talk about that.

Well, at Number 643 is the notice setting it

3

for today.

And Mr. and Mrs. Sherwood’s objection was just handed

4

to me about 10 or 15 minutes ago.

5

confusion.

So, that’s why I’m in

6

MR. FENIMORE:

7

THE COURT:

And it hasn’t been docketed yet either, so.

8

THE CLERK:

I have the original, Judge.

9

THE COURT:

You have -- I understood you had the

Okay.

Yeah.

10

original.

Well, I guess we’ll talk about that at 9:30

11

then.

12

think we set your temporary restraining order matter and the

13

temporary injunction for 9:00.

14

to enter an order denying your request to hire Mr. Landrith.

15

the reason for that is really very simple.

16

licensed attorney.

17

been licensed in Missouri, it appears.

18

Missouri Supreme Court and they don’t show him as a licensed

19

attorney.

20

the practice of law.

21

appear in court and represent others unless they are licensed

22

attorneys.

23

a -- he has a bit of a history.

24

Court’s opinion in which they -- in which they disbarred him.

25

don’t know if you’ve read it.

We had, based on the telephone conference the other day I

Mr. and Mrs. Sherwood, I’m going
And

Mr. Landrith is not a

He’s not licensed in -- apparently has never
We have checked with the

And as you know, he has been disbarred in Kansas from
And there’s a law that says people can’t

And, obviously, I’ve got to follow that law.

He has

I’ve read the Kansas Supreme

But he wasn’t found to be

I

$
1

competent to practice law, quite honestly.

2

you’ve been getting advice from him.

3

I’m going to enter an order denying your request to hire him.

4

You’re going to have to -- if you’re going to get counsel, you’ve

5

got to get a licensed attorney.

6

I’ll enter that order later today.

7

take up the --

8

MR. SHERWOOD:

9

THE COURT:

I hope you haven’t.

Okay?

But

So, take care of that.

Okay.

Ms. Stanton, let’s

Judge, can I --

Yes, sir.

10

MR. SHERWOOD:

11

THE COURT:

12

MR. SHERWOOD:

13

THE COURT:

14

MR. SHERWOOD:

15

I don’t know if

Can I address that --

Oh, sure.
-- a little?

Sure.
Judge, I have been high and low to try to

find an attorney.

16

THE COURT:

Uh-huh.

17

MR. SHERWOOD:

In fact, real recently I even made a trip

18

to Topeka to talk to an attorney.

19

it --

20

THE COURT:

21

MR. SHERWOOD:

And he was very interested in

Uh-huh.
-- until he dug into my case.

And he

22

said that even if he took the case, you would sanction him on

23

Rule 11 of Civil --

24

THE COURT:

25

MR. SHERWOOD:

You’re kidding me.

Come on.

That’s what he told me.

%
1

THE COURT:

2

MR. SHERWOOD:

3

I do not believe that.
That’s what he told me.

And that was his

excuse -THE COURT:

4

You know, I’ve been on the bench ten years

5

and I don’t think I’ve ever sanctioned any attorney under 90,

6

Rule 9011.

7

he say that?

Now, I don’t know what he’s talking about.

8

MR. SHERWOOD:

9

THE COURT:

11

I --

What reason did he give for that?

MR. SHERWOOD:

10

Why would

He said that there was so much

information that would be -- that he would need to absorb.

12

THE COURT:

Yeah.

13

MR. SHERWOOD:

There was no way that he could do it and

14

be here this morning to represent us.

15

would be infactions [sic] that he would not know about and that

16

he would get sanctioned on Rule 11.
THE COURT:

17
18

say.

Well, that’s preposterous.

That’s all I can

That’s just absolutely preposterous.
MR. SHERWOOD:

19
20

And he said that there

So, are you saying if I call him and have

him come in, you would accept his -THE COURT:

21

Well, you know, I want you to -- you know, I

22

wish you could -- I wish you had counsel.

23

attorney.

24

couldn’t get along.

25

happens.

I wish you had an

And regrettably you did have an attorney and you
I understand that.

I know that sometimes

But we’ve said repeatedly you need counsel.

I can’t

&
1

imagine that I would sanction somebody coming in.

2

your case is fairly complicated but it’s not that complicated.

3

And with a little bit of study, I think somebody that’s

4

knowledgeable in bankruptcy could be up to speed in a day or two.

5
6

MR. SHERWOOD:

THE COURT:

8

MR. SHERWOOD:

9

THE COURT:

Well, I don’t know if I can do that.

MR. SHERWOOD:

11

THE COURT:

12

MR. SHERWOOD:

13

THE COURT:

I can --

Who is this attorney?
His name is Craig Collins.

Craig Collins.

Don’t know him.

And you’re

asking me to delay this hearing so that he can get in the case?

15

MR. SHERWOOD:

16

THE COURT:

17

MR. SHERWOOD:

18

THE COURT:

19

MR. SHERWOOD:

20

THE COURT:

21

MR. SHERWOOD:

23

Because I can --

I don’t know.

10

22

Well, Judge, if that’s the case, I motion

to set this aside until I can get him in here.

7

14

The case --

That’s correct.

Have you paid him anything?
No, sir.

Are you able to pay him to get in the case?
I haven’t talked to him about payment.

Okay.
But like I said, Judge, that was the only

reason that he did not want to be involved.
THE COURT:

Well, if you haven’t talked fees with him,

24

if you haven’t talked payment, I’m pretty skeptical that he’s

25

going to get in unless you’re able to pay him a substantial sum.

'(
1

Because, you know, as I said, it’s a somewhat complicated case.

2

It’s certainly got a history that would take some time to catch

3

up to speed.

4

unless -- take the case unless you’re able to pay them a

5

substantial sum.

And I think most attorneys are not going to take it

6

MR. SHERWOOD:

7

get the money from one of my --

8

THE COURT:

9

MR. SHERWOOD:

I think, Judge, that if I had to, I can

Uh-huh.
-- some of my family to pay him.

I think

10

it would be an injustice for you to go ahead today when I’ve

11

prayed on this Court and asked for counsel.

12

provide us with counsel on numerous occasions.

13

THE COURT:

14

MR. SHERWOOD:

15

THE COURT:

16

MR. SHERWOOD:

17

THE COURT:

18

I’ve asked you to

Well, we don’t have authority to do that.
Okay.

I don’t -And -- and --

I don’t have any authority to appoint

attorneys.
MR. SHERWOOD:

19

And, you know, I do feel like that it is

20

a violation of my Sixth Amendment rights to not be able to find

21

counsel.

22

THE COURT:

Well, under the American system of law,

23

you’re entitled to counsel only when you’re threatened with

24

imprisonment, I think.

25

Bankruptcy Court has no money to pay an attorney.

And I don’t have -- I -- we have -- the
I have no

''
1

authority to appoint an attorney if I, you know, if I --

2

MR. SHERWOOD:

3

THE COURT:

There is -- there is --

Mr. Sherwood, if I were appointing attorneys

4

for everybody in bankruptcy because they can’t afford attorneys,

5

they’re here because they don’t have money and they’re broke.

6

MR. SHERWOOD:

7

THE COURT:

8

MR. SHERWOOD:

9

It’s not that I --

And you -- we -It’s not that I don’t -- I can’t afford

it, Judge, it’s that I cannot find one that either says they’re

10

not conflicted out or that there’s too many tentacles on my

11

problems --

12

THE COURT:

13

MR. SHERWOOD:

14

Uh-huh.

Or --

15

THE COURT:

16

MR. SHERWOOD:

17

THE COURT:

18

-- that they don’t want to get involved.

Well.
-- this -- this other thing of --

So, you would have me reach out and grab

some poor lawyer and say, okay, you’re it?

19

MR. SHERWOOD:

20

THE COURT:

Yes.

I can’t do that.

I don’t have authority to

21

do that.

You know, I don’t want to argue with you on this.

You

22

know, as I said, I wish you had attorney -- had an attorney.

23

made a statement in a paper that you filed here the other day

24

that several people had told you how you’re being railroaded and

25

being mistreated and all these things are happening because you

You

')
1

don’t have counsel.

And I can tell you I would not have ruled

2

anything differently thus far if you had had counsel.

3

not, I don’t think, taken -- I don’t think anybody has taken

4

advantage of you because you haven’t had counsel.

5

given you every opportunity to speak.

6

fairly and with respect.

7

because you didn’t have an attorney.

8

MS. SHERWOOD:

9

THE COURT:

I have

I think I’ve

I think I’ve treated you

And I have not ruled things just

Judge?

Just a minute.

Just a minute.

You know,

10

and it strikes me as really ironic that you hired Mr. Needler

11

from either Ogallala, Nebraska, Chicago, Illinois, or Raleigh-

12

Durham, North Carolina, I’m not sure where he lives, a man with a

13

reputation, at least in the Eighth Circuit.

14

got in a disagreement and whether you fired him or he quit, it

15

doesn’t matter, he’s gone.

16

MR. SHERWOOD:

17

THE COURT:

18

Now, is that a good --

And how you say, you can’t find an attorney.

But you found him and he’d never set foot in my courtroom, so.

19

MR. SHERWOOD:

20

THE COURT:

21

MR. SHERWOOD:

22

THE COURT:

Well, is that a good reputation or a bad?

Well, I won’t comment on that.
Okay.

He has a reputation.

23

were you going to say?

24

MS. SHERWOOD:

25

And then somehow you

Ms. Sherwood, what

I was just saying it’s, you know, no

disrespect to the decisions that have been made.

We’re just

'*
1

saying without an attorney, we don’t know the proper procedures,

2

the proper, you know, like we might -- we might, you know, do

3

something too late.

4

that.

5

being -- on the decisions and what your -- the rulings that

6

you’re making and stuff is based on the fact that we don’t have

7

one.

And it’s like, well, we missed the boat for

So, that’s what we’re saying.

8

THE COURT:

9

MS. SHERWOOD:

We’re not saying that we’re

Uh-huh.
You know, I’m not saying, you know, that.

10

I’m just saying that if we had an attorney, you know, we could

11

get our, you know, ducks in order just a little bit better.

12

Because some of the things that we’re doing it’s like, oh, well,

13

sorry, you know, it’s too late for that, you know.

14

that’s, you know, that -- that’s where it would be so much

15

beneficial for us because we could, you know, follow all these

16

rules of the court that we don’t understand at all.

17

THE COURT:

18

MS. SHERWOOD:

And so, and

Uh-huh.
And so, no, we’re not -- you know,

19

nothing against, you know, your rulings and what you’re doing.

20

We’re just saying how we’re doing things it’s just not working.

21

We really, really, and he’s been trying really hard to find an

22

attorney.

23

decisions would have been any different.

24

totally believe you.

25

you know, been doing things in the proper order, then maybe we

And that’s where, you know, you say that none of your
And, you know, I

But I’m just saying what if we could have,

'!
1

could have, and had somebody speak for us, you know, you know, on

2

the, you know, better filings and better timing and stuff like

3

that, things might have been different.

4

all we were saying.

5

THE COURT:

But that’s all.

That’s

Well, you know, you guys have done a pretty

6

good job of, Mr. Sherwood, I guess, or one of you is, you know,

7

reading the Rules of Procedure.

8

pendens, which is probably something that about 99.9 percent of

9

the farmers in the world wouldn’t know about.

And somebody came up with a lis

I don’t know how

10

you found out about that.

I’d be interested in knowing that.

11

But you haven’t missed -- if you have missed any deadline for

12

filing a response, and I think maybe you’ve missed a deadline.

13

Well, no, I think you’re -- maybe you’re a day late or something.

14

But I haven’t stricken -- I haven’t stricken any of your

15

pleadings.

16

pleading for being out of time.

17

Mr. and Mrs. Sherwood, in this case and being in the Bankruptcy

18

Court, is you filed a Chapter 11 and to gain the protections of

19

the Bankruptcy Code.

You’ve presented everything.

20

MR. SHERWOOD:

21

THE COURT:

I haven’t stricken any

You know, the whole difficulty,

We were misled.

And, well, you may have been, I don’t know.

22

But that, I guess, is a matter for another day.

23

perhaps.

24

take the protections of the Bankruptcy Code, you’ve got to do

25

what the Bankruptcy Code says.

Not in this court.

Someplace else,

But once you’re subject to, and you

And the Bankruptcy Code says you

'"
1

have 120 days to file a plan or reorganization.

That was never

2

filed.

3

ten months later and we still don’t have a proposed plan.

4

more importantly, and you could write anything you want, but you

5

haven’t been able to put together the money you need to put

6

together a plan.

7

you want on paper, but you can’t -- it’s not feasible if you

8

don’t have the money.

9

you are, you know, you’re not even able to prepare -- to get

We’re sitting here now September -- we’re sitting here
And,

You can, as I can say, you can write anything

And you don’t have the money.

And here

10

enough money to pay an attorney apparently.

11

don’t know how much he’s going to want.

12

attorney is going to get in this case without a payment of a

13

substantial sum of money.

14

MS. SHERWOOD:

15

THE COURT:

16

MS. SHERWOOD:

But I don’t know.

I

But I can’t imagine an

Well, Judge, I think --

Ms. Sherwood.
That’s another major dilemma.

Because we

17

really -- Dustin has been working closely with an individual in

18

trying to get a plan put together.

19

can’t, you know, the plan that we’re trying to get together is a

20

-- we need an attorney for it is what -- and that’s where --

21

that’s really a major hardship because I see what the Trustee

22

says and I hear what you’re saying.

23

asking for this plan and you’ve never done it.

24

attorney, we don’t, you know, we’re incompetent.

25

how to do it.

But he’s saying that we

You know, look, we’ve been
But without an
We don’t know

We can give people figures and numbers and we can

'#
1

tell them, you know, this is -- these are figures and these are

2

our numbers, and but we need somebody to help us put it together

3

so we can present it.

4

lawyer, that would be the very, very, very first thing that we

5

would do.

And that is, you know, that -- if we had a

MR. SHERWOOD:

6

We’ve been in contact with people with

7

money that say that they will -- they are willing to work with

8

us.

9
10
11

THE COURT:

Uh-huh.

MR. SHERWOOD:

And we have all the building blocks sort

of -- sort of assembled, but we --

12

MS. SHERWOOD:

13

THE COURT:

14

MS. SHERWOOD:

If they were only -- they’re already --

One at -- one at a time.
They’ll only accept that plan if we have

15

a lawyer write it up.

16

numbers and stuff, well, get it wrote up by a lawyer and I’ll

17

work with you guys.

18

been able to get that lawyer.

19

THE COURT:

You know, they want -- they’ll look at our

And so it’s -- and we can’t.

Uh-huh.

Uh-huh.

We haven’t

Well, you know if you were

20

-- if you would, and I said this to you previously, Mr. Sherwood,

21

if you -- if you had brought in a banker, and I remember saying

22

this to you -- that you bring in a banker that tells me they’ve

23

made a loan commitment to you for X-millions of dollars, and it’s

24

going to take several million, you know, you need to do that.

25

And then maybe you can somehow get a plan put together.

But I

'$
1

have no feeling at all that you have the ability to put together

2

any kind of money.

3

to go borrow money from family just to pay an attorney.

And here you are again telling me you’ve got

4

MR. SHERWOOD:

5

THE COURT:

6

MR. SHERWOOD:

7

So --

Well, Judge, there’s --

-- how -There’s several million dollars

supposedly being held by the Trustee.

8

THE COURT:

Well, I don’t think it’s quite that much.

9

MR. SHERWOOD:

And -- well, there should be.

We don’t

10

-- we have no accurate accounting of anything.

11

an accurate accounting from clear back to the receiver.

12

never been anything ever shown to us that was an accurate

13

accounting, an unbiased audit.

14

THE COURT:

We never have had
There’s

There is no --

Well, you know, I don’t want to argue this

15

with you, Mr. Sherwood, we’re getting off track.

16

Mr. Weiss to make sure that every, what is it, monthly report

17

that the receiver filed was sent to you.

18

would receive every copy.

19

Maybe you don’t like and maybe you don’t believe it, but you’ve

20

received it.

21

so we’ll get to that later in the morning.

22

to move ahead.

23

to people with money, then I think you’re going to have an

24

opportunity to buy the property.

25

Okay.

But I directed

He assured me that you

So, you’ve received an accounting.

And I notice that you’ve objected to it and
Okay.

Well, I want

You know, if you’ve got money and you’re talking

MR. SHERWOOD:

So, you won’t set this aside --

'%
1

THE COURT:

No.

2

MR. SHERWOOD:

3

THE COURT:

4

MR. SHERWOOD:

5

THE COURT:

-- so we can get an attorney?

Nope.

Nope.

Too many things are in motion.

Thank you, Judge.

You’re welcome.

Okay.

So, Ms. Stanton,

6

just for the record here, we had a telephone hearing on, what was

7

that, Monday the 7th, I believe.

8

MS. STANTON:

9

THE COURT:

I think that’s correct.
Late in the afternoon.

I was in New York

10

and had had a chance to look at things.

11

your temporary restraining order at that time so that we could

12

have it for a hearing today.

13

MS. STANTON:

Okay.

And I declined to enter

And so, here we are.
Your Honor, as you know, I filed an

14

adversary proceeding to enjoin the Sherwoods from further

15

disturbing or interfering with the marketing --

16

THE COURT:

17

MS. STANTON:

Uh-huh.
-- and the sale of the real estate.

The

18

Court will recall that on June the 19th, you entered an order

19

approving the sale of the real estate, and since that time, we

20

have worked very hard to market the property for sale in order

21

that -- to maximize the value of the estate.

22

Court to enjoin the Sherwoods from further interference with the

23

marketing and the sale of the property.

24

asking you to order them to remove the notices of lis pendens

25

that were filed by the Sherwoods on June the 5th and June the 6th

So, I’m asking the

And, specifically, I’m

'&
1

of this year.

The danger of harm is obvious and immediate.

We

2

have an auction that’s scheduled for August the 5th, basically 20

3

days from today.

4

office and mostly through Westchester Auction regarding these

5

sales.

6

everything possible to maximize the value of the property.

7

problem, obviously, is that anyone that’s interested in attending

8

the auction, and perhaps purchasing any of the real estate that’s

9

subject to the sale, will need to do their due diligence.

We have had numerous calls coming in through my

We have sent out brochures, put up signs.

We’re doing
The

And

10

one of the first places they’re going to go is to the Recorder of

11

Deeds Office in Clinton and Buchanan Counties where the property

12

is located.

13
14

THE COURT:

Are you requiring all the buyers --

potential bidders to verify title?

15

MS. STANTON:

16

THE COURT:

17

MS. STANTON:

Or do you --

We’re going to have a title company.
-- providing a -But, I mean, obviously, when it’s

18

interested they’re going to have to do their own due diligence

19

and discover, you know, the status of the title.

20

THE COURT:

Okay.

That’s my question is at this

21

juncture on July the 16th, a potential bidder would need to do

22

their own title search?

23

MS. STANTON:

24

THE COURT:

25

MS. STANTON:

Correct.

Correct.

So --

Have you considered providing that -Well --

)(
1

THE COURT:

2

MS. STANTON:

3

-- to encourage bidding?
We are giving information.

to give that information today, of course, then --

4

THE COURT:

5

MS. STANTON:

6

Well, of course, yeah.
-- we would -- they would notice the

notices of lis pendens.

7

THE COURT:

8

MS. STANTON:

9

But if we were

Uh-huh.

Uh-huh.

Which obviously would, I think, chill the

sale, because the notice itself basically says to -- says in the

10

notice, “Any purchaser of this land through public sale, real

11

estate agent, broker, trustee, or other agent of sale will be

12

subject to be named in the lawsuit.”

13

else could chill a sale more than that language.

14

THE COURT:

15

MS. STANTON:

Right.

Well, I don’t know what

Uh-huh.

In addition, the notice of -- the notice

16

of lis pendens has other information that’s simply not accurate,

17

which would lead to further confusion from somebody that’s

18

reviewing the title.

19

by the Sherwoods, it recites that, “Our land only had a mortgage

20

held by FMA, Inc. in the amount of $660,000.

21

against our parcels of land as situated in the State of

22

Missouri.”

23

false.

24

Sherwoods also have not complied with the Missouri statute

25

relating to the notice of lis pendens.

For example, in the notices that were filed

That’s simply false.

No other liens were

The Sherwoods know that it’s

It’s not close to being true in any regards.

The

As we discussed on the

)'
1

conference call, there is no action pending relating to this

2

property that they have filed.

3

statute regarding what information is required to be in the

4

notice of lis pendens.

5

Court knows, throughout this proceeding, and at least since my

6

appointment, the Sherwoods have made reference to claims against

7

former attorneys, claims against creditors, claims against me,

8

claims against about everyone involved in this case.

9

asked the Sherwoods on numerous occasions, both orally and in

They haven’t filed the Missouri

And perhaps more importantly, as the

I have

10

writing, to provide me information regarding the claims that they

11

believe they hold.

12

Trustee, I would have an opportunity to investigate those claims

13

and perhaps recover an additional asset for the estate.

So, that as my -- in my duties as the

14

THE COURT:

15

MS. STANTON:

Uh-huh.
To this date, I have received no

16

information from them regarding any specifics, regarding any

17

claims they have against any other party.

18

open court that if they have those claims, they should provide

19

that information to me so I can investigate.

20

believe the claims that they are referencing, I don’t know

21

exactly what they are, in the notices of lis pendens that were

22

filed are property of the bankruptcy estate pursuant to Section

23

1115.

24

authority to file the notice of lis pendens.

25

I would again ask in

This claim, I

And again, I don’t believe that the Sherwoods had

THE COURT:

Well, how can someone file a notice of lis

))
1

pendens on their -- on property that they’re the title owners?

2

MS. STANTON:

3

THE COURT:

4

MS. STANTON:

I’ve never seen that happen.
Legal owners.
I don’t know.

The Sherwoods also point

5

out in their objections to the adversary that the notices of lis

6

pendens that were filed were okay because they were filed after

7

the Court entered its order on June the 19th approving the sale

8

of the real estate.
MR. SHERWOOD:

9
10

THE COURT:

11

MR. SHERWOOD:

12

THE COURT:

13

MS. STANTON:

14

THE COURT:

15

MS. STANTON:

16

THE COURT:

17

MS. STANTON:

Objection.

Before.

That’s not true.

I think he said --

They were before.

-- they were before.
I’m sorry.

Excuse me.

You said after and you meant before.
I’m sorry.

I meant before.

Okay.
I think in this case the timing of when

18

the notices of lis pendens really doesn’t make any difference at

19

all.

20

to Approve the Sale of the Real Estate on May the 23rd, so before

21

they filed their notices of lis pendens.

22

to the Court that the Sherwoods filed their objections to my

23

Motion to Sell the Real Estate on June the 5th, which was one of

24

the dates they filed their notice of lis pendens.

25

language in those notices, the notice of lis pendens and the

But I would point out to the Court that I filed the Motion

And I’d also point out

And the

)*
1

objections that they filed on June 5th regarding the sale of the

2

real estate is remarkably similar.

3

believe the timing of this makes a lot of difference.

4

Sherwoods also state in their objection to the adversary that

5

“the Trustee is attempting to dump the real estate as if it is a

6

firesale.”

7

holding the match, because we have 20 days before this auction.

8

We all have to do everything possible to maximize the value of

9

that real estate.

But in any case, I don’t
The

Your Honor, I would submit that the Sherwoods are

This does not help.

We have attempted to

10

reach out to Mr. and Mrs. Sherwood.

I understand that Mr.

11

Sherwood has a lot of information that would be very helpful to

12

Westchester Auctions in marketing the property.

13

that Mr. Sherwood has at least said that he has surveys relating

14

to this property.

15

us.

16

that information.

17

auction the sale of real estate on August the 5th with this

18

notice of lis pendens pending.

19

interested in stepping into a situation like this knowing that

20

they may be subject to a lawsuit as soon as they buy that

21

property.

22

a temporary restraining order, a preliminary injunction

23

restraining them from further interfering with the property or

24

disturbing the sale, either before or after or during the

25

auction, and ask that the Court specifically order them to remove

I understand

I’m over that.

He has been unwilling to turn those over to
I understand.

He’s not going to give us

But, Your Honor, this has to stop.

We cannot

I don’t know who would be

So, for all those reasons, I’d ask the Court to enter

)!
1

the notices of lis pendens immediately.

2

not within the next, I would say 24 hours, that I be allowed to

3

remove those notices and direct that the Recorder of Deeds remove

4

the notices.

And if they don’t, I think they should be

5

sanctioned.

The Sherwoods have been able to delay this

6

proceeding over and over again.

7

backwards to assist them because they don’t have an attorney.

8

And I think at this juncture, Your Honor, we have got to focus on

9

maximizing the value of the real estate.

10

do that.

11

order.

13

I think the Court has bent over

And we have 20 days to

So, for those reasons, I’d ask the Court to enter its

THE COURT:

12

And in the event they do

Okay.

Do you have any witnesses you wish to

call?

14

MS. STANTON:

15

THE COURT:

16

MS. STANTON:

Your Honor, I would -Yeah.
-- like to proffer my statements as the

17

Trustee.

18

had a little emergency this morning so, otherwise, I was planning

19

on doing that, but.

20

THE COURT:

21

I can bring my partner over here to question me.

Okay.

So, what you’ve said is

basically your proffer?

22

MS. STANTON:

23

THE COURT:

24

MS. STANTON:

25

Okay.

We

record in this case.

Yes.
Okay.
And I’d also like to proffer all of the
I’d ask the Court to take judicial notice

)"
1

of all of the record, pleadings and proceedings that have been

2

filed in this case.

3

THE COURT:

Okay.

Since the Sherwoods are not

4

represented, if I were to order them to withdraw the lis pendens

5

-- notice of lis pendens they wouldn’t have any idea what to do,

6

I assume.

7

lis pendens.

8

of document would that be?

Because I’m not sure I’d know what to do to withdraw a
I’ve never done that that I can recall.

MS. STANTON:

9

Would you prepare one for them if --

THE COURT:

11

MS. STANTON:

Sure.

10

12

What kind

Okay.
I would do my best to get whatever we need

on file --

13

THE COURT:

14

MS. STANTON:

15

THE COURT:

Okay.
-- ASAP.
Okay.

And you think it’s merely a

16

withdrawal of notice of lis pendens would accomplish, a one

17

paragraph?
MS. STANTON:

18
19

I believe that’s true.

I saw a case by

Judge Koger that they reference the -- an order --

20

THE COURT:

21

MS. STANTON:

Uh-huh.
-- directing that the debtor remove the

22

lis pendens.

23

Deeds Office to inquire as to what particular form they may

24

require.

25

So, and certainly I can contact the Recorder of

THE COURT:

Well, I think these are filed -- I shouldn’t

)#
1

even venture out into this.

2

But as I recall it -- they’re a miscellaneous filing of some sort

3

in the Recorder’s Office, aren’t they?

4

see a couple of nods.

5

So, I guess they would file a withdrawal in the same book and

6

hopefully it would be picked up.

7

would need the legal descriptions --

8

MS. STANTON:

9

THE COURT:

A miscellaneous book.

I

So, maybe somebody -- maybe I’m right.

But it would need -- I guess it

Right.
-- that are in the notice.

MS. STANTON:

10

I didn’t do enough real estate law.

Right.

And to the extent that the -- I

11

guess I should add to that, to the extent that the Recorder of

12

the Deeds would require some action be taken by me as the Chapter

13

11 Trustee, I’d ask for authority to do that.
THE COURT:

14

Yeah.

15

well.

16

you’ve objected to this.

17

Right.

I understand.

Okay.

Very

Mr. Sherwood, do you have anything you wanted to -- I know

MR. SHERWOOD:

So, do you want to be heard?

Absolutely, Your Honor.

First off, you

18

know, I’m pretty sure in the State of Missouri that there has to

19

be a foreclosure on real estate before someone could be selling

20

real estate.

And there has not been any foreclosure.

21

THE COURT:

Okay.

22

MR. SHERWOOD:

Okay.

First of all, Judge, if she want

23

to go ahead and have this auction, I request that there needs to

24

be an independent appraisal done on all real estate to see what

25

this appraiser would think that the real estate would be worth.

)$
1

And it needs to be discussed between I and the Trustee about the

2

values.

3

but it has went on deaf ears.

4

be filed, --

And that has not ever been done.

5

THE COURT:

6

MR. SHERWOOD:

I’ve asked about that,

As far as the lawsuits that could

Uh-huh.
-- how do I turn those over to the

7

Trustee when she is one of the largest violators of this, the one

8

that I would probably go after the hardest?

9

herself?
THE COURT:

10
11

How can she sue

That’s a rhetorical question, I suppose.

I

can’t answer that.

12

MR. SHERWOOD:

13

THE COURT:

14

MR. SHERWOOD:

Okay.

It can’t be done obviously.
That’s exactly right, Judge.

Again, I’m

15

going to put it on the record, you know, my civil rights are

16

being violated in this court repeatedly, and as well as my

17

wife’s.

And my wife, she doesn’t deserve any of this.

18

THE COURT:

Uh-huh.

19

MR. SHERWOOD:

Okay.

I’ve asked for more time for

20

counsel to get through these matters.

I’ve asked for -- I’m

21

asking today for a full accounting, an independent audit from

22

both the receiver’s books and the Trustee’s books to see where

23

all the money has went.

24

There’s several claims that are out there that are preposterous,

25

secured and unsecured.

I ask for an updated proof of claims.

One thing that I thought was interesting,

)%
1

Judge, is early on FMA, Incorporated and John Deere stated that

2

they were under-secured.

3

their bills in, gosh, there’s all kinds of money in this estate.

4

We’re way over-secured, Your Honor.

5

It’s like all the hogs are to the trough.

6

pendens, we put that on before you made any rulings.

7

what I can read, I did nothing illegal.

8

anyone that is going to buy this property is subject to a lawsuit

9

or could be subject to a lawsuit.

And then all of a sudden when they turn

I think that’s uncanny.
As far as the lis
As far as

It simply states that

You know, there’s been talk of

10

credit bids by creditors on this stuff.

11

with the real estate.

12

you know, would be subject to that lawsuit.

13

is no infractions in what I stated.

14

everything right in the lis pendens, but I’m not an attorney,

15

Judge.

16

the way back from when the receiver was appointed September 4th,

17

and furthermore, clear back to January 29th of 2007, in state

18

court.

19

firms in Kansas City.

20

somewhere, we get shut down.

21

I’m really a pretty nice guy.

22

you would find that out.

23

here.

24

of people tell you and not what the true facts are.

25

So, they could end up

And if that happens, they for sure will,
So, I see that there

I may not have worded

There’s large infactions [sic] in this case that go all

We have repeatedly been run over by the powerhouse law
And every time that we think we’re getting
Contrary to popular belief, Judge,
If you would go up in the country,

You wouldn’t find out what you hear

And I think you have been prejudiced by what your circle

THE COURT:

Well, it’s what I hear in the courtroom.

)&
MR. SHERWOOD:

1

The other thing is, if all this land is

2

dumped at once, you know, there needs to be a tax basis figured

3

out on this, because there’s going to be a large IRS implication

4

as far as capital gains.

5

Trustee is trying to go through this like Grant took Richmond,

6

Judge.

7

not looking out for anyone else but her.

8

didn’t argue.

9

attorney.

That has never been studied.

The

And I think all she’s looking for is her payday.

She’s

You argue -- or you

I argue, Judge, there is money for me to pay an

It is being held by the Trustee and the receiver.

For

10

one thing, the creditors’ attorneys say that they’re over-

11

secured.

12

reason why some of that money shouldn’t be placed in my hands so

13

I can get an attorney.

14

day reprieve on this, Judge.

15

THE COURT:

16

MR. SHERWOOD:

17

THE COURT:

18

MR. SHERWOOD:

19

THE COURT:

20

MR. SHERWOOD:

21

THE COURT:

22

MR. SHERWOOD:

23
24
25

So, there’s extra money there, Judge.

So, there’s no

And I request that we get at least a 120And can I call witnesses, Judge?

Sure.
Or do I have to a --

No.
Do I have to have --

You can call any witness you want.
Okay.

Except me.
Except you, huh?

I think I’d like have

to have Ms. Stanton up on the stand.
THE COURT:
the court.

Very well.

Ms. Stanton, is an officer of

I’m not going to require that she be sworn.

She

*(
1

knows that whatever testimony she gives is under penalty of

2

perjury, et cetera.

JANICE STANTON, TAKES STAND

3

MS. STANTON:

4
5

So, Ms. Stanton, if you’ll take the stand.

Your Honor, since I don’t have an attorney

here, could I object on my behalf, if necessary?

6

THE COURT:

7

MS. STANTON:

8

THE COURT:

9

Yeah.

Sure.

Thank you.
We’ll see how that goes.

I was trying a

case in front of Judge Koger once years and years ago, of course,

10

now.

And like I do, he -- or I do like he did.

11

at the end after everybody, all you attorneys had your chance to

12

ask questions.

13

objected to his question.

14

thought it was kind of gutsy, too, but he sustained the

15

objection, so.

16

right.

17

record.

One day he did that.

He asked a question and I

That’s kind of risky.

He said he

So, I’ll listen to your objections.

Okay.

All

Mr. Sherwood -- Ms. Stanton, state your name for the

18

MS. STANTON:

19

THE COURT:

20

I ask questions

Janice Stanton.
And you’re the Trustee in this case, is that

right?

21

MS. STANTON:

22

THE COURT:

Yes.
Mr. Sherwood, go ahead.
DIRECT EXAMINATION

23
24

BY MR. SHERWOOD:

25

Q.

Thank you for taking the stand, Mrs. Stanton.

The first

*'
1

question I have is what really is your experience with Chapter 11

2

Trusteeing?

3

A.

4

Trustee -- three, four cases.

5

Q.

And what were those?

6

A.

What were they?

7

the name of George Young.

8

the name of Rio Baca and Rio Timba.

9

to Chapter 7 proceedings.

I’ve had a couple cases where I’ve been the Chapter 11

There was a case that I was involved in by
There was a case I was involved in by
Those cases were converted

10

Q.

Weren’t both -- all of three of those the same?

11

A.

Ultimately they were consolidated.

12

different cases.

13

Q.

But they were all George Young?

14

A.

I don’t know if that’s true or false.

15

consolidated.

16

Q.

Does George Young -- did George Young own Rio Baca?

17

A.

No, he did not.

18

Q.

Okay.

19

A.

That’s correct.

20

Q.

Okay.

21

A.

I was involved in the --

22

Q.

That’s three of the four?

23

A.

Yeah.

24

specific purpose, to investigate a claim.

25

Q.

But they started out as

They were

He owned an interest in Rio Baca.

But they all involved George Young?

What was your other case that you were involved in?

I was involved in the Vanguard Airlines case for a

So, you weren’t the trustee, you were just investigating a

*)
1

claim?

2

A.

As a trustee, yes.

3

Q.

But you weren’t the trustee over the whole Vanguard?

4

A.

No.

5

Q.

Okay.

6

that you -- you really say you’re a Chapter 7 Trustee not a

7

Chapter 11?

8

A.

Well, I’m a Panel Chapter 7 Trustee, that’s correct.

9

Q.

But you state in your -- in a lot of your records that you

That’s what I thought.

Thank you.

Okay.

Is it true

10

file with this Court that you’re a Chapter 7 Trustee.

11

A.

I’m sorry.

12

Q.

You state in a lot of your filings that you’re a Chapter 7

13

Trustee, is that correct?

14

A.

In my filings in this case?

15

Q.

Yes.

16

A.

Okay.

17

cases.

18

Q.

19

your filings --

20

A.

Okay.

21

Q.

-- you stated that you’re a Chapter 7 Trustee.

22

A.

And if I did that I misspoke as to this case.

23

Q.

Okay.

24

Court are inaccurate then?

25

A.

Can you repeat the question?

If I have done that, I am a Chapter 7 Trustee in other

I’m the Chapter 11 Trustee in this proceeding.

But you stated on the record that you are in -- in some of

So, a lot of these things that you filed with the

I wouldn’t say that.

It was a mistake.

**
1

Q.

Okay.

So, were you --

2

A.

I am -- I’ll state for the record, Mr. Sherwood, that I am

3

the Chapter 11 Trustee in this proceeding.

4

I was a Chapter 7 Trustee in this proceeding, it was a mistake.

5

Q.

6

liquidation?

7

A.

Not to my knowledge.

8

Q.

Okay.

9

something that said you were a Chapter 7 Trustee in our case.

If I referenced that

Has Mrs. Sherwood and I ever agreed to a Chapter 7

I think as recent as three weeks ago you filed

10

A.

And again --

11

Q.

Would that be right?

12

A.

And again, it was a typographical error where I misspoke.

13

Q.

So, do you think we’ve had a fair shake in this?

14

A.

I think that, in my opinion, the Court has bent over

15

backwards to give you every opportunity to either find an

16

attorney or do what’s necessary to proceed in this case.

17

Q.

18

that involved George Young and Rio Baca.

19

one, Roco?

20

A.

21

I’ve been involved in.

22

head.

23

Q.

Would you be able to comprise a list of those?

24

A.

If required, yes.

25

Chapter 11 Trustee.

So, in your Chapter 11 grand experience, you had three cases

It was Vanguard Airlines.

And what was the other

There was other cases I’m sure

They just don’t come to the top of my

But as you know, it’s unusual to appoint a

*!
1

Q.

I’m just going after your experience.

2

A.

Okay.

3

Q.

What do you really know about farming?

4

A.

I am not a farmer.

5

Chapter 12 cases.

6

Baca, and Rio Timba cases.

7

Q.

Do you ever take advisement on these Chapter 12 farmer case?

8

A.

Do I take advisement?

9

Q.

And who would those people be that you call on?

10

A.

Well, it depends on the situation.

11

of --

12

Q.

Like a creditor situation.

13

A.

I’m sorry.

14

Q.

Do you have some experts that you’ve called on for

15

information on how to handle the values and so on and so forth in

16

Chapter 12 cases?

17

A.

18

at, I might call an auction.

19

Q.

I’m talking about somebody that’s in the farming business.

20

A.

Well, if needed, yes.

21

Q.

And who are they?

22

A.

Well, there’s been a variety of people.

23

the top of my head in every case I’ve been involved in.

24

Q.

Could you comprise a list of those for us, too?

25

A.

No.

But I’ve been involved in a number of

And, of course, then the George Young, Rio

When needed, yes.

There’s been a number

Can you be more specific?

Do you have experts that you call on?

Well, certainly, if I had to have a piece of property looked
I might --

I can’t remember off

I think that would be very difficult.

I’ve done Chapter

*"
1

12s for many, many years.

2

Q.

So, you don’t recall?
MS. STANTON:

3
4

Your Honor, I would object.

I think he’s

being argumentative and I don’t know the relevance.
THE COURT:

5

Let’s go on.

It’s not really material, Mr.

6

Sherwood, whether she can remember the names of appraisers or

7

others.

8

BY MR. SHERWOOD:

9

Q.

Do you know the tax implications on this case?

10

A.

Do I know the tax implications on this case?

11

you’ve not -- you have not given me a lot of information.

12

Q.

13

taxes and it was denied by this Court?

14

A.

15

I think that the Court found that it was subject to the cash

16

collateral of the creditors.

17

Q.

18

No.

Because

Do you know that we requested to get money to file our income

I believe you did file a pleading asking for some money.

Okay.

But

In the George Young case --

MS. STANTON:

Your Honor, I would object to any

19

questions regarding the George Young case, Rio Baca case, or Rio

20

Timba cases.

21

be able to remember.

22

I don’t see any relevance.

THE COURT:

And, frankly, I may not

Well, you and I may be able to remember

23

together because those were my case.

24

ask your questions.

25

answer them.

So, let’s -- go ahead and

And, Ms. Stanton, do the best you can to

They’re of limited relevance.

*#
1

BY MR. SHERWOOD:

2

Q.

3

amount of money out of that?

4

A.

Did I as the Chapter 7 Trustee?

5

Q.

Uh-huh.

6

A.

Well, remember it was a Chapter 11 that was converted to a

7

Chapter 7.

8

Chapter 7 proceeding.

9

money.

10
11

Q.

In the George Young case, did you end up with a substantial

No Chapter 11 Trustee.

So, when the case was ultimately closed, it was a
And I don’t know what you mean by a lot of

But, yes, I received a nice fee.

Was it on top of five -THE COURT:

Wait just a minute.

12

looking at my law clerk for help.

13

Chapter 7 all along, wasn’t it?

14

MS. STANTON:

15

THE COURT:

16

MR. BENEDICT:

I think the record, I’m

But the Young case was a

No.
No?

Did it start out as an 11?
If it please the Court, Your Honor, it

17

was actually, I believe it was a Chapter 7, an involuntary

18

Chapter 7 filed by US Bank and two additional creditors.

19

then Mr. Young tried to convert it to a Chapter 11.

20

Pummill was the Trustee appointed --

21
22

THE COURT:

And

And then Mr.

And then I refused it -- I refused to

convert it.

23

MR. BENEDICT:

24

MS. STANTON:

25

MR. SHERWOOD:

You denied the conversion, Your Honor.
Oh, that’s right.
Okay.

Okay.

*$
THE COURT:

1

I know we had an opinion and Mr. Cook took

2

that up to the --

3

BY MR. SHERWOOD:

4

Q.

So, it never was a Chapter 11 then?

5

A.

Rio Baca and Rio Timba were Chapter 11 proceedings that were

6

converted to Chapter 7s.

7

case that I was mostly involved with.
THE COURT:

8
9
10

Mr. Sherwood, I think the critical

information here is Ms. Stanton’s experience as a trustee in the
sense of a liquidating trustee, which is a Chapter 7 Trustee.
MR. SHERWOOD:

11
12

Well, but this isn’t a liquidation,

Judge.

13

THE COURT:

14

MR. SHERWOOD:

15

THE COURT:

16

BY MR. SHERWOOD:

17

Q.

18

money?

19

A.

20

question.

21

that farmers are --

22

Q.

Well, it’s moving that way pretty fast.
Not by my choice.

No, I know.

I understand.

Janice, as a lawyer, can you tell me how a farmer makes any

I’m not sure I quite understand.

I think I understand your

But I’m not a farmer, as I stated.

But I understand

But you put on the record --

23

THE COURT:

24

MS. STANTON:

25

I do know that because those are the

Wait.
Okay.

Let her finish her answer.
I understand that farmers generate

their income by planting crops in some cases and harvesting those

*%
1

crops and then selling them.

But I am -- I’m clearly not a

2

farmer.

3

BY MR. SHERWOOD:

4

Q.

5

wouldn’t know the best time to sell anything or buy anything as a

6

farmer, correct?

7

A.

8

discover when the best time would be.

9

case those times may vary.

Since you’re not a farmer, you would probably say that you

I think if I did an investigation, I would be able to
And I think in any given

10

Q.

If you were a farmer and you had all of your money put into

11

putting a crop in and a farm came up for sale and it was sold on

12

August 5th, and your crops weren’t harvested till after that,

13

this farm that joins you came up for sale, do you think you as a

14

farmer would have any money to go buy this other farm when you’ve

15

got all of your money invested in growing a crop?
MS. STANTON:

16

Your Honor, I would object to the

17

question.

I’m not sure I quite understand it.

18

so I’m not sure I can answer the question.
THE COURT:

19

Well, it’s speculative.

I am not farmer,

I’m going to

20

sustain that objection, Mr. Sherwood, and not require her to

21

answer it.

22

without -MR. SHERWOOD:

23
24
25

I understand what you’re -- the point you’re making

It’s -- Judge, what I’m saying, for the

record -THE COURT:

Uh-huh.

*&
MR. SHERWOOD:

1

-- is it’s a very poor time to sell

2

farmland.

The time to sell farmland is after Thanksgiving,

3

before the first of February.

4

THE COURT:

5

MR. SHERWOOD:

6

Okay.
In order to maximize the estate, it is

not the best time right now to sell farmland.
THE COURT:

7
8

BY MR. SHERWOOD:

9

Q.

Okay.

Okay.

Mrs. Stanton, for that reason I think that we need to

10

postpone this sale because we need to know the tax implications

11

of what’s going to happen and what this is going to cost, because

12

essentially I could sell all this real estate and still have a

13

tax bill that I can’t pay.

14

and do an audit and maybe even do an audit of everything,

15

including everyone that’s involved.

16

A.

Is that a question?

17

Q.

No.

19

I’m just stating.
THE COURT:

18

And I think the IRS needs to come in

There’s no question there.

Do

you have more questions?

20

MR. SHERWOOD:

21

THE COURT:

Can you give me a moment, Judge?

Okay.

I will.

22

BY MR. SHERWOOD:

23

Q.

24

take some psychology classes?

25

Go ahead.

Mrs. Stanton, in your -- when you went to school, did you

THE COURT:

All right.

Okay.

That’s too much.

!(
1

MR. SHERWOOD:

2

THE COURT:

3

What’s the relevance?

MR. SHERWOOD:

What could be the

She is trying to emotionally break down

people --

6

MS. SHERWOOD:

7

THE COURT:

8

MR. SHERWOOD:

9

THE COURT:

I object just to --

Wait.

Wait.

Ms. Sherwood, wait, wait.

People in this case.

She’s trying to break down people?

10

MR. SHERWOOD:

11

THE COURT:

12

MS. SHERWOOD:

13

THE COURT:

14

MS. SHERWOOD:

15

It’s relevant.

relevance?

4
5

No, Judge.

People in this case, emotionally.

And --

Well, I doubt Ms. Stanton is about that.
Dustin.

What is it you want to say, Ms. Sherwood?

questioning is going.

16

THE COURT:

17

MS. SHERWOOD:

18

THE COURT:

I just don’t object to where his
I think he’s -- it’s -- it’s -- I don’t.

You don’t approve?
Right.

I don’t.

I don’t either.

19

else.

20

BY MR. SHERWOOD:

21

Q.

22

in this case on the creditors parts?

Let’s move on to something

Ms. Stanton, do you believe that there’s big infactions [sic]

23

THE COURT:

That there are what?

24

MR. SHERWOOD:

25

THE COURT:

Infactions.

Oh, okay.

Factions?

Untruths.

!'
MS. STANTON:

1

At this point I can’t say that I do.

I’ve

2

been given no information to lead me to believe that.

3

-- and, Mr. Sherwood, you asked that as to all the creditors that

4

you listed in your schedules?

5

MR. SHERWOOD:

Yes.

6

MS. STANTON:

Okay.

And that

I don’t know of any specific facts

7

because I’ve asked you for information regarding that on a number

8

of occasions.

9

of any wrongdoings by any of the creditors at this particular

So, sitting here today, I can’t say that I’m aware

10

time.

11

BY MR. SHERWOOD:

12

Q.

13

under-secured, and then all of a sudden, they changed their tune

14

to say that they’re over-secured?

15

A.

16

mind and I’m not sure which creditors you’re referencing.

17

Q.

I’m talking about in general.

18

A.

Okay.

19

talking about that said originally they were under-secured?

20

Q.

MFA, Incorporated.

21

A.

Okay.

22

that have been filed and the evidence that have -- has been shown

23

to me, that MFA has a junior lien or a junior position on the

24

real estate.

25

what we get from the auction, at that point we’ll be able to

Why do you think that the creditors first said that they were

I’m not aware -- first of all, I can’t read the creditors’

Can you give me a specific?

Which creditor are you

To be pointed, that would be one.

And it’s my understanding, and based on the pleadings

And depending on the value of the real estate and

!)
1

determine whether or not FMA is under-secured or --

2

Q.

But you’re not answering my question.

3

A.

Okay.

4

Q.

Why do you think that they first said that they were

5

unsecured -- under-secured and now they say they’re over-secured?

6

A.

I would have no idea what they’re thinking.

7

Q.

Would it be to make sure that they can get their money, that

8

the attorneys can all get paid?

9

A.

I don’t even understand your question.

I’m not sure I can

10

answer that.

11

Q.

12

stated on the record that early on in this case that they were

13

under-secured.

14
15

The attorneys for MFA and John Deere and all of them have

MR. FENIMORE:

That misstates

the record.

16

THE COURT:

17

MR. BENEDICT:

18

Objection, Your Honor.

Okay.
Same objection, Your Honor, as to

Citizens Bank.

19

THE COURT:

And, Ms. Olsen, I guess you’ll join in that.

20

MS. OLSEN:

Yes, Your Honor.

21

THE COURT:

Well, the record will reflect what the

22

record reflects, so --

23

MR. SHERWOOD:

24

THE COURT:

25

Same objection.

It states that they’re under-secured.

This is Mr. Sherwood’s opinion that you said

you were under-secured.

And now --

!*
1

BY MR. SHERWOOD:

2

Q.

3

they state that they’re over-secured.

4

A.

5

first of all.

6

you’re referencing where they’re now saying that they are over-

7

secured.

8

Q.

There’s --

9

A.

I don’t believe MFA is saying that they’re over-secured.

And in the pleadings that have came in in the last six weeks,
What does that tell you?

Well, I’m not certain what they said before my appointment,
And I am not certain I am aware of which documents

I

10

don’t think --

11

Q.

12

claims in the last three weeks to a month that state that they’re

13

over-secured.

14

A.

15

stated clearly that they are over-secured, and I believe that’s

16

true.

17

stated that they are over-secured.

18

not certain.

19

Q.

20

they’re under-secured and then turn around and state that they’re

21

over-secured?

22

A.

23

was before my time if they did.

24

question.

25

Q.

There is -- there is several of the creditors that have made

Okay.

That’s true.

I’m aware of Metropolitan Life has

And I am aware of the fact that Citizens Bank has also

But why would they do that?

But any other creditors I’m

Why would they first state that

Mr. Sherwood, I don’t think that they ever stated that and it

Okay.

If --

So, I can’t answer that

!!
1

THE COURT:

Mr. Benedict, do you have an objection?

2

MR. BENEDICT:

Yes.

Your Honor, again, misstates the

3

record.

It calls for speculation asking Ms. Stanton to

4

hypothesize what creditors may or may not have been thinking

5

about statements that may or may not have been.

6

MR. SHERWOOD:

7

THE COURT:

8

Okay.

I’ll change my verbiage here.

Change your -- well.

Okay.

time.
MR. SHERWOOD:

9

Okay.

10

BY MR. SHERWOOD:

11

Q.

12

creditors.

13

were under-secured.

14

creditors are saying that they’re over-secured.

15

you -- what would that tell you in this case?

Mrs. Stanton, say, X bankruptcy had a whole bunch of
And X bankruptcy’s creditors said early on that they
But then fast forward and now those same

16

MR. BENEDICT:

17

THE COURT:

18

Overruled.

What would tell

Calls for speculation.
It’s a hypothetical.

Does that tell you anything, Ms. Stanton?
MS. STANTON:

20

THE COURT:

22

Same objection.

Okay.

19

21

Try it one more

Pardon me.
Does that tell you anything?

He asked you

what that would tell you.
MS. STANTON:

I don’t think I could speculate.

I think

23

each case is different, and depending on the situation may give

24

you an answer.

25

BY MR. SHERWOOD:

But I can’t answer that question.

!"
1

Q.

You don’t, indeed, think that it would be to make sure that

2

the attorneys could be sure that they get paid?
MS. STANTON:

3
4

Your Honor, I would object to that

question and I would certainly hope not.
THE COURT:

5

Okay.

Well, that’s argumentative.

6

sustain your objection.

7

BY MR. SHERWOOD:

8

Q.

What do you know about Bill Christiansen?

9

A.

I’ve known Bill for probably 15 years.

I’ll

I know that he either

10

founded the Rural Crises Center and that he’s very active in the

11

farming community.

12

Q.

Do you value his judgment?

13

A.

In most cases, yes.

14

Q.

So, some cases you don’t value his judgment at all?

15

A.

I’m sure that there has been some cases that I have not

16

valued his judgment, yes.

17

Q.

Okay.

18

A.

Or that we have disagreed.

19

Q.

How about Joel Pelofsky?

20

A.

What’s the question?

21

Q.

How long have you known him and tell me what you know about

22

him?

23

A.

Probably 25 years.

24

Q.

Do you value his judgment?

25

A.

In most cases.

!#
1

Q.

So, there’s times that you don’t value his judgment either?

2

A.

Certainly.

3

Q.

Have you discussed with Joe Pelofsky my case?

4

A.

In details, no.

5

Q.

Have you discussed my case with Joe Pelofsky?

6

A.

On one instance.

7

Q.

Okay.

8

A.

It wasn’t a meeting.

9

recall correctly, you had filed an adversary against me and you

I did --

In one instance.

And what was said at that meeting?
It was a telephone conversation.

If I

10

mentioned his name in that adversary proceeding.

And I called

11

him to tell him about the adversary proceeding.

12

Q.

13

about my case?

14

A.

15

walking out and he said, “Are you here on the Sherwood case?” and

16

I said, “Yes, I am.”

17

Q.

So, you never spoke with him in September about my case?

18

A.

Not that I recall.

19

Q.

Did he leave you messages for you to call me?

20

A.

I don’t recall that Mr. Pelofsky left me a message to call

21

you.

22

return that call.

23

Q.

24

your office for you to call me before any of this appointment of

25

a Trustee was made.

So, would that be the only time that you ever talked to him

The last time we were in court I was walking in and he was

I do recall that you left me a voicemail and I did not

He, indeed, stated to me that he called and left word with

And, therefore, I believe that you really

!$
1

are -- need to be conflicted out of this case.

2

A.

3

But in response, I would state that I did not have any detailed

4

conversations with Joel Pelofsky regarding your case in

5

September.

6

September when you called my office.

7

Q.

8

okay.

9

A.

Well, whenever you called me, I did not return your call.

10

Q.

Uh-huh.

11

try to get Mr. Landrith employed here?

12

to look at the records there.

13

City, Kansas, as well as we came to this court.

14

every -- those other two courts opened their records and let us

15

see them.

16

open those records.

17
18

And in response to if -- I don’t think that was a question.

And I did not speak to you or return your call in

Well, actually, I didn’t call you in September.

Do you know that we tried every way in the world to
We made a trip to Topeka

We went to the court in Kansas
And, you know,

But when we came here to this court, we were unable to
Do you think that’s fair?

MS. STANTON:

Your Honor, I don’t think -- I’m going to

object to relevance.

19

THE COURT:

20

MS. STANTON:

Okay.
What I think is fair or not fair doesn’t

21

really make any difference.

22

THE COURT:

23

But that’s

transpired.

I don’t what Ms. Stanton knows about what’s

I don’t know that I know very much, but --

24

MR. SHERWOOD:

25

THE COURT:

Well, Judge.

-- I don’t know why -- I don’t -- wait just

!%
1

a minute.

I don’t know how or why she needs to answer or can

2

answer anything about Mr. Landrith’s records.
MR. SHERWOOD:

3

It seems puzzling to me, Judge, that I

4

file a motion to employ Mr. Landrith at 10:12 on whatever morning

5

we had the telephone conference.
The 7th.

6

THE COURT:

7

MR. SHERWOOD:

And by the time of the hearing every --

8

everyone knew that they needed to object to him being put on as

9

my counsel.

10

THE COURT:

11

MR. SHERWOOD:

12

Well, I don’t know what to make of that.

Judge.

13

THE COURT:

14

MR. SHERWOOD:

15

I don’t know what to make of it either,

I mean, I would -But it sure seems -- sure seems puzzling

to me.
THE COURT:

16

Well, you know, I would speculate.

Mr.

17

Landrith is not -- has not ever been a bankruptcy practitioner.

18

And I never had heard his name.

19

of these lawyers knew of him.

20

and lawyers know about those things.

21

that’s the case.

22

everybody took a quick look at the book to see if he is an

23

attorney, and he wouldn’t be in the books.

24

speculation.

25

that.

So, I have no idea.

Maybe some

I don’t know.

You know, it’s not a big community
It could very well be that

But I would just guess that most

But that’s my

So, I don’t think Ms. Stanton needs to speculate on

And for Ms. Stanton’s benefit, I don’t know if you know

!&
1

this, but I have been told that Mr. Sherwood came to the

2

courthouse last week, I believe, and asked to see some records

3

with respect to Mr. Landrith’s admission or disbarment or

4

suspension from this court.

5

allowed -- I don’t know if there -- I don’t know if there are any

6

records anyway, but --

7

MR. SHERWOOD:

8

And I understand you were not

Well, they stated that there were, but

they were sealed.
THE COURT:

9

Okay.

Well, and typically they are.

10

mean, Mr. Landrith couple probably see them.

11

off the street can’t do that.
MR. SHERWOOD:

12
13

I

But you walking in

I had an affidavit from him that stated

that I could look at them.
THE COURT:

14

Well, that’s not my area.

I don’t have any

15

thing to do with licensing of attorneys or their practice in this

16

court.

17

BY MR. SHERWOOD:

18

Q.

19

That’s up to the District Court.

Mrs. Stanton, do you think you could find us an attorney?
MS. STANTON:

Your Honor, I’d have to object.

20

know, Dustin.

21

have any money to pay them.

I think one of the problems you have is you don’t

22

MR. SHERWOOD:

23

MS. STANTON:

24

MR. SHERWOOD:

25

I don’t

But, oh, we do.
And I don’t -I stated on the record that there -- that

the creditors say that they’re over-secured.

And there’s money

"(
1

being held by you and the receiver.
MS. STANTON:

2
3

Your Honor, I’d also object.

That’s not

part of my duties to find him an attorney.
THE COURT:

4

Well, I understand.

I understand.

5

her job to find you an attorney, Mr. Sherwood.

6

BY MR. SHERWOOD:

7

Q.

8

an attorney?

9

A.

It’s not

So, you’re stating on the record that I have no money to pay

No.

I think I may have misspoke because you did state to the

10

Court that maybe you could borrow money from your relatives or

11

come up with some money to pay an attorney.

12

find an attorney for you.

13

Q.

14

And that the estate is over-secured?

15

A.

I would disagree with that.

16

Q.

Okay.

17

their pleadings?

But it is true that there is money in -- that you’re holding?

So, all of these other attorneys have been lying in

THE COURT:

18

It’s not my job to

Now, Mr. Sherwood, you’re being

19

argumentative and we’re plowing that ground again.

20

on.

I understand your point.
MR. SHERWOOD:

21

Let’s move

Okay.

22

BY MR. SHERWOOD:

23

Q.

24

have interest in unsecured creditors, is that correct?

25

A.

Mrs. Stanton, as a Chapter 11 Trustee you state that you only

I don’t think that’s correct.

I have an interest in

"'
1

obtaining, you know, money for all of the creditors.

2

Q.

But you’ve --

3

A.

But I --

4

Q.

-- stated to my wife and I on numerous occasions that you

5

don’t care about anyone else.

6

unsecured creditors.

7

A.

8

don’t care about anyone else.

9

never have said that.

All you’re worried about is

Mr. Sherwood, I am certain that I would not have said that I
Because that’s not -- I would

I believe that my job is primarily to look

10

after the unsecured class of creditors.

11

all of these creditors that are here today that have collateral

12

have attorneys that can protect their interests.

13

Q.

14

numerous occasions, right?

15

A.

16

job is to look after the estate.

17

Q.

18

heard those words in the federal courthouse.

19

A.

Okay.

20

Q.

And I will go under oath and state that.

21

A.

Fine.

22

Q.

Tell me about where you started from in your lawyer career to

23

where you are now.

24

with?

25

And I say that because

You’ve also stated that you’re not here to help us at all on

I don’t think that those would have been my words.

But my

Your words verbatim were, “I am not here to help you.”

THE COURT:

And I

Could you name the law firms that you were

Mr. Sherwood, we’re not going to go there.

")
1

This is the motion on the sale of the property and the TRO and

2

the injunction.

Not --

3

MR. SHERWOOD:

4

THE COURT:

5

MR. SHERWOOD:

6
7

Judge, I --

If you want -I need to get a schematic of where all

she has worked in town.
THE COURT:

That has no bearing on anything before us

8

right today.

9

with this question, the line of question?

10
11
12

What’s the bearing?

MR. SHERWOOD:

What are you trying to prove

The bearing is, Judge, that I feel like

that there could be a collusive atmosphere.
THE COURT:

So, you think Ms. Stanton has gone around

13

and talked to all of the law firms to try to keep them from

14

representing you?

15

MR. SHERWOOD:

16

THE COURT:

17

MR. SHERWOOD:

18

THE COURT:

I’m stating that --

Is that what you’re getting at?
-- that is a distinct possibility.

Okay.

Ms. Stanton, would you answer that --

19

just that question that I’m basically asking.

20

around to other law firms and --

21

MS. STANTON:

22

THE COURT:

23

Have you gone

I certainly have not.
Are you aware of anybody that’s done

something like that?

24

MS. STANTON:

25

THE COURT:

I -To collude against Mr. Sherwood?

"*
1

MR. SHERWOOD:

2

MS. STANTON:

3

THE COURT:

4

MR. SHERWOOD:

5

Okay.

MS. STANTON:

Did you formally work for Shughart

Your Honor, I object.

What’s the

relevance?
THE COURT:

8
9

I am not.

Thomson & Kilroy?

6
7

Did -- did you --

I don’t -- Mr. Sherwood, I’m not going to

let you pursue this line of questioning.

If you want to remove

10

Ms. Stanton, you can file a motion to remove her.

11

a high hill to climb.

12

district and has the best reputation.
MS. STANTON:

13
14

But you’ve got

She’s one of the best trustees in this

If she’s the best, Judge, I’d hate to see

the worst.
THE COURT:

15

Well, okay.

16

BY MR. SHERWOOD:

17

Q.

18

development business?

That’s your opinion.

Ms. Stanton, is Shughart Thomson & Kilroy in the real estate

19

THE COURT:

20

MS. STANTON:

Answer it.
Not to my knowledge.

21

BY MR. SHERWOOD:

22

Q.

23

on their website, would there be a link to a real estate

24

development business?

25

A.

Does it -- and maybe I should rephrase this.

If you would go

I have not been on their website in years, so I have no

"!
1

knowledge.

2

Q.

Do you have any intentions of buying any of the land?

3

A.

Certainly not.

4

Q.

Does your husband --

5

A.

And actually -- no.

6

Q.

-- have any intentions of buying the land?

7

A.

And no one connected with me, no one -- no.

8

against the law.

9

Q.

He does not.

That would be

So, any of these former attorneys that you worked with in

10

Kansas City, anyone that’s connected to you won’t be buying any

11

of the land?

12

A.

I’m not sure I understand your question.

13

Q.

It was pretty clear.

14

A.

I am not aware of anyone that I know personally or that I

15

have had any dealings with that has any intention of buying any

16

of the real estate subject to this sale.

17

Q.

18

position and who is in second position?

19

A.

I don’t have an opinion at this time.

20

Q.

Are you aware of any lawsuits between those two?

21

A.

No, I am not.

22

Q.

Why wouldn’t there be?

23

A.

I don’t represent them so I wouldn’t be able to guess.

24

Q.

If you were on the outside looking in, why wouldn’t there be?

25

A.

I can’t speculate.

Where do you think John Deere and MFA stand on who’s in first

I have no knowledge.

""
1

Q.

Thank you.

Do you think there has been any overreaching by

2

creditors in this case?

3

A.

Not that I’m aware of.

4

Q.

Do you think it’s possible?

5

A.

I think anything is possible.

6

overreaching at this point.

7

Q.

8

checking account is overreaching?

9

A.

Not in all cases.

10

Q.

So, a quarter of a million dollars wouldn’t -- if it came in

11

and got swept out, you wouldn’t think nothing about it, you

12

wouldn’t think that could be overreaching?

13

A.

14

whether or not the bank proceeded in accordance with the law and

15

the loan documents.

16

Q.

But I’m not aware of any

Do you not think a bank coming in and sweeping someone’s

Mr. Sherwood, I think it would depend on the situation and

Where did you go to school?

17

MS. STANTON:

Your Honor?

18

THE COURT:

19

MS. STANTON:

20

MR. SHERWOOD:

21

MS. STANTON:

You can answer that.
Where did I go to law school?
Uh-huh.
UMKC Law School.

22

BY MR. SHERWOOD:

23

Q.

What year did you graduate?

24

A.

1985.

25

Q.

And you stated that you’re not a farmer and you don’t

"#
1

understand farming, is that correct?

2

A.

3

I’m not a farmer.

4

Q.

Are you a real estate developer?

5

A.

No.

6

Q.

Do you understand real estate development?

7

A.

In some regards.

8

Q.

But you’re not a developer?

9

A.

No, I am not.

10

Q.

Now, how come you would understand real estate development?

11

A.

Through my bankruptcy experience as a Chapter 7 and Chapter

12

11 Trustee.

13

Q.

So, most bankruptcy are real estate developers?

14

A.

No.

15

Q.

So, you have, in fact, developed land while it was under

16

bankruptcy?

I didn’t say I don’t understand farming, but I did state that

MS. STANTON:

17
18

Your Honor, I’m going to object to the

question.

19

THE COURT:

20

MS. STANTON:

21
22

Yeah.

I don’t --

My appointment has already been approved

and -THE COURT:

I understand.

I’m going to sustain her

23

objection, Mr. Sherwood.

24

that land development has anything to do with this case.

25

MR. SHERWOOD:

There’s not any evidence whatsoever

Well, Judge, there --

"$
1

THE COURT:

You’re a farmer, right?

2

MR. SHERWOOD:

There has to be.

3

is transitional land, Judge.

4

THE COURT:

5

MR. SHERWOOD:

Well, most of my land

Well, I don’t -And there has to be some reason why this

6

has to be railroaded through and done and over with so quick, and

7

I’m trying to get to that conclusion.
THE COURT:

8
9

Well, okay.

conspiracy theory.

10

MR. SHERWOOD:

11

THE COURT:

12

You’re fishing off on the

No, sir, Judge.

This is not a conspiracy theory, so.

I

guess -MR. SHERWOOD:

13

I’m not on a conspiracy either.

I’m just

14

trying to get my head wrapped around why this has to be done in

15

such a quick order when, Judge, I know for a fact that some

16

bankruptcies last five years.

17

THE COURT:

Yeah, some big ones do.

18

MR. SHERWOOD:

19

THE COURT:

And this is a big one.

Well, it’s mid-sized.

In the whole world

20

scheme, Mr. Sherwood, it’s a fairly small bankruptcy.

21

okay.

22

MR. SHERWOOD:

23

THE COURT:

24
25

your life.

But that’s

Well, it’s big to me, Judge.

I know.

It’s the biggest thing for you in

I understand.

MR. SHERWOOD:

And it would be big to most everyone as

"%
1

an individual in this room.

2

THE COURT:

3

I understand that you have a

lot at stake.
MR. SHERWOOD:

4
5

I understand.

And, therefore, that’s why I’m asking the

questions I’m asking.
THE COURT:

6

All right.

Well, let’s lay a foundation.

7

Ms. Stanton, why don’t you tell us why you are moving to sell the

8

land at this time.

9

asked, but it’s the critical question.

That’s not a question that Mr. Sherwood has

MS. STANTON:

10

Okay.

Your Honor, as we stated at the

11

hearing, I believe it was on June the 10th and that was on the

12

motion to sell the real estate, in this particular case it

13

appears that the debtors have no ability to reorganize their

14

affairs.

15

or to put in a crop for this last year.

16

the Court has heard and seen by the records that have been filed

17

in this case, interest is accruing at an ungodly amount every

18

single day.

19

of getting some equity out of the real estate is really being

20

affected.

21

agree with you that this case has moved so swiftly.

22

your case in September of ‘07, and so we’re talking about ten,

23

eleven months down the road and we’re just now getting ready to

24

sell the real estate.

25

BY MR. SHERWOOD:

They have not been able to find financing to purchase
In addition to that, as

And so every single day that we proceed, any chances

And, frankly, Mr. Sherwood, it’s not my -- I don’t
You filed

"&
1

Q.

Mrs. Stanton, on a per diem basis, what is 6.3 percent of $3

2

million?

3

A.

Mr. Sherwood, I’m not going to argue about what the --

4

Q.

Can you calculate that for me?

5

A.

No, I’m not going to calculate it.

6

Q.

Do you have a pen and paper?

7

A.

No, because I don’t think that would be an accurate

8

reflection of what we’re dealing with here today.

9

Q.

Can you calculate that?

Sure it would.

10

MS. STANTON:

11

MR. SHERWOOD:

12

MS. STANTON:

13

THE COURT:

14

MR. SHERWOOD:

15

Can you --

And I would object, Your Honor.
That’s what the secured -I mean -Hold on.

Hold on.

Hold on.

That’s what the secured -- that’s what

the secured notes are, --

16

THE COURT:

Well, --

17

MR. SHERWOOD:

18

THE COURT:

-- just a little over $3 million.

-- Mr. Sherwood, Metropolitan Life claims an

19

18 percent interest.

20

Ms. Stanton, what is your understanding of the daily accrual?

21

believe we’ve had testimony of that previously.

22

MS. STANTON:

So, it’s not 6.3, if it’s allowed.

Well, yes.

But,

And up until this point, it

I

23

appeared that with the interest that the creditors were

24

attempting to charge, Citizens Bank was charging a 20 percent

25

interest rate post-petition, because you all were in default at

#(
1

the time of the filing of the bankruptcy and we were ready to

2

announce that we’ve gotten them to agree to reduce that interest

3

rate a bit, both pre- and post-petition.

4

Metropolitan Life was charging, in accordance with their records,

5

a default rate of interest of 18 percent and we’ve gotten them to

6

back off on some of that as well.

7

that agreement later today.

8

BY MR. SHERWOOD:

9

Q.

In addition,

And we’re ready to announce

On that line of questioning, you brought up the point that we

10

were in default.

11

the mortgages paid so that we wouldn’t be in default?

12

A.

Um --

13

Q.

There was money being held by both the receiver and you that

14

could have paid the payments so that we wouldn’t have been in

15

default.

16

A.

17
18
19

The money was being held by you.

Why wasn’t

Why was that not made to happen?

Well, -THE COURT:

Wait just a minute.

Mr. Fenimore, do you

have an objection?
MR. FENIMORE:

Your Honor, I object because the record

20

will reflect that Ms. Stanton was not appointed until well after

21

all of the defaults occurred, including the Met Life post-

22

petition default.

23

irrelevant.

So, his question is argumentative and it’s

24

MR. SHERWOOD:

25

THE COURT:

Okay.

Mr. Benedict.

#'
MR. BENEDICT:

1

It also assumes facts not in evidence

2

that the payments that Ms. Stanton could make from the cash on

3

hand would have resulted in the accounts not being in default.

4

THE COURT:

All right.

5

MR. SHERWOOD:

6

THE COURT:

7

MR. SHERWOOD:

Back to what I was stating, --

Yeah, you’re --- Judge.

There was money there to make

8

those notes whole and it was purposely perpetrated that those

9

payments weren’t made.

10

interest rate.

I think that that is just totally unjust.

THE COURT:

11

Therefore, they could get their default

Well, I don’t agree with you that that’s

12

what happened.

If it were to have happened the way you put it,

13

then that doesn’t sound right or fair, but I don’t think that’s

14

right.

15

BY MR. SHERWOOD:

16

Q.

17

consummate the deal on selling my land pre this auction.

18

offered to give half of the cash rent to a proposed buyer in

19

order to get them to go ahead and make the deal, is that correct?

20

A.

That’s absolutely false.

21

Q.

So, if I bought him into this court, subpoenaed him and put

22

him on the stand, he would not say that?

23

A.

24

Who was it?

25

Q.

Mrs. Stanton, I’ve been told that you’ve offered to
You

Bring him in, Mr. Sherwood, because that is absolutely false.

I’m not the one answering questions.

You are.

#)
THE COURT:

1

But you could be.

Don’t be too sure of

2

yourself.

3

Q.

4

-- or the cash rent, why did you think that it would cost too

5

much to have a full-blown auction?

6

this, is there was land that leased in our area for over $300 a

7

tillable acre, that’s not as good of land as what I have.

8

Therefore, I feel like you cost the estate in the excess of

9

$50,000 to $75,000 by that infraction.

Mrs. Stanton, when you had this so-called auction of the real

MS. STANTON:

10

And the reason why I ask

Your Honor, I would object to the

11

question.

We’ve already been down that road.

12

here in the courtroom.

13

motion to conduct the cash rent auction.

14

Sherwood objected, and the Court ruled that the auction could

15

proceed in accordance with that order.
THE COURT:

16

We had an auction

There was an opportunity to object to my
I am certain that Mr.

I tend to agree with Ms. Stanton’s

17

objection, Mr. Sherwood.

18

in fact, we had a higher bid than originally Ms. Stanton started

19

with.

20

that guy off and he was paying more than the original bidder.

21

you had other $300 an acre bids, you should have had enough

22

interest to bring them to the table and, you know, what we do --

23
24
25

That was done by an open auction.

And,

And I want to just be candid with you, I think you ran

MR. SHERWOOD:

Well, Judge, there should have been a

public auction.
THE COURT:

What we do in bankruptcy is everything is

If

#*
1

open and transparent.

2

here and one reason we have auctions is to expose property to the

3

world.

4

MR. SHERWOOD:

5

THE COURT:

6

MR. SHERWOOD:

7

THE COURT:

8

MR. SHERWOOD:

9

There aren’t any hidden things going on

There’s --

And that’s the way the rent was done.
There is nothing hidden?

No, sir.

You got it all right here.

So, if I call these fellows up outside of

this court, they’re not going to hide anything from me?
THE COURT:

10

I don’t think so.

I trust that they would

11

all tell you the truth.

But we’re not going to spend all day

12

here doing that either.

Ms. Stanton, when were you appointed in

13

this case?
MS. STANTON:

15

THE COURT:

I believe it was February the 14th, 2008.

14

16

Anything else, Mr. Sherwood?

Let’s

wrap this up.
MR. SHERWOOD:

17
18

Okay.

I think I’m through, Judge.

I could drag

on all day.
THE COURT:

19

I know.

Okay.

You’re not going to because I’m not

20

going to let you.

Anybody have any questions of Ms.

21

Stanton while she’s on the stand before she steps down, before I

22

ask a couple of questions?

23

EXAMINATION BY THE COURT:

24

Q.

25

Mr. Sherwood has outlined to me.

Okay.

Ms. Stanton, I’ve made a note of the numerous objections that
Let me ask you questions about

#!
1

two or three of those.

What opinions as to value have you gotten

2

on -- and the sale on August 5 is just as to the Sherwoods’

3

property, the what 900 and some acres?

4

A.

About 1,200 acres.

5

Q.

Twelve-hundred acres.

6

that right?

7

A.

Well, it’s more than --

8

Q.

Or is there --

9

A.

-- just their home property.

10

Q.

Other tracts?

11

A.

Yes.

12

Q.

Okay.

13

that?

14

A.

15

from Met Life and some from Citizens.

16

recall.

17

Q.

18

rejection bid number on any of the property?

19

A.

20

but the creditors will have an opportunity to credit bid.

21

Q.

Okay.

22

A.

So, to that extent, that might be a --

23

Q.

So, that sets a floor at least, do you think?

24

A.

At some point if that’s what happens, yes.

25

get a lot more than that.

Their home property we’d call it, is

Right.
All right.

What independent values do you have of

I guess you have their schedules.

We have their schedules.

Okay.

We also have in-house appraisals
Those are the two that I

And are you placing a floor -- a base bid?

Is there a

Well, I don’t know if this will answer your question or not,

We’re hoping we

#"
1

Q.

In your experience as a trustee, is that the typical way this

2

is handled?

3

A.

To have an auction?

4

Q.

Yeah, have an auction --

5

A.

Absolutely.

6

Q.

-- and allow credit bit -- the creditor with the lien --

7

A.

In a case like this, absolutely.

8

Q.

Okay.

9

A.

And as the Court might recall, since my appointment, I have

10

undertaken to solicit bids from outside sources to purchase the

11

real estate.

12

contract to purchase the real estate and that fell through.

13

Q.

14

-- well, two, I guess.

15

you have money that would allow him to hire an attorney.

16

have any unencumbered funds in the estate or does the secured

17

creditor have a claim to everything?

18

A.

19

claim to all of the assets.

20

the auction proceeds, but then we’re also looking at

21

administrative --

22

Q.

Uh-huh.

23

A.

-- claims that we’re going to have to pay at some point, as

24

well as I believe the IRS has filed a claim for about a million

25

dollars.

Okay.

In fact, we almost came to the Court with a

I think the other area that I wanted to ask you about
Mr. Sherwood indicates that he believes
Do you

At this point I would say that the secured creditors have a
There may be some small portion of

##
1

Q.

And that would be --

2

A.

And that --

3

Q.

-- a priority claim?

4

A.

Well, yeah, and I frankly think that ultimately we’ll be able

5

to reduce that.

6

debtors haven’t filed tax returns for several years.

7

Q.

8

segue into my last question, which is the tax implications.

9

Sherwood made a comment that this could result in a, quote, “tax

That’s based on an assessment because the

Haven’t filed, right.

Well, that leads -- that’s a good
Mr.

10

bill I can’t pay,” close quotes.

In fact, you will be the one

11

responsible for paying the taxes, will you not?

12

A.

I will not personally, but the estate will.

13

Q.

You will be as the trustee of the bankruptcy estate --

14

A.

That’s correct.

15

Q.

-- would have to pay those.

16

Mrs. Sherwood is the basis in the property, I take it?

17

A.

That’s correct.

18

Q.

What they paid for it and then any depreciation or the like?

19

A.

That’s correct.

20

Q.

Does the same thing apply to the equipment that you’ve sold?

21

The same thing?

22

A.

23

Actually, I’ve got that question out to my accountant.

24

certainly, if we do need that information for tax purposes, we’ll

25

be asking the Sherwoods to cooperate and give us that

So, what you need from Mr. and

I’m not certain we’re going to have that same issue.
So,

#$
1

information.

2

Q.

3

information you need for the tax returns, that results in a

4

higher tax, I assume, possibly?

5

A.

6

more accountant fees.

7

Q.

8

don’t think we’ve done one yet, have we?

9

A.

No, we have not.

10

Q.

Who are you going to use?

11

A.

My intention would be Taylor, Perky & Parker.

12

Q.

Okay.

13

A.

Because they’re very familiar with the filing of estate --

14

bankruptcy estate tax returns.

15

so I feel very comfortable with their abilities.

16

Q.

Well, they probably do more than anybody here.

17

A.

Right.

18

Q.

At least in my experience.

19

And if the Sherwoods should refuse to give you the

Either it may result in a higher tax, or it will result in

Who do you intend to employ as an accountant in this case?

THE COURT:

Okay.

I do a lot of work with them and

You may step down.

Thank you.

20

Anybody else you want to call, Mr. Sherwood?

21

allow you to go through the attorneys, so anything else?

22

MR. SHERWOOD:

I

No, Judge.

Okay.

I’m not going to

I don’t think there’s anyone

23

else I want to call.

I do want to restate that I don’t think it

24

is the right time to sell farmland.

25

year to maximize the estate and Mrs. Stanton’s job is to maximize

It’s the wrong time of the

#%
1

the estate and if you go ahead and have the sale, it is not the

2

right time to do it.
THE COURT:

3

Well, how do you -- help me out here and

4

let’s just discuss this at let’s say at $1,500 a day, that’s

5

$45,000 a month and we’re looking at, you’re asking for like

6

three or four months.

7

ish, round times.

Three times 45 is 135.

8

MR. SHERWOOD:

9

THE COURT:

10

Less than $100 an acre.

And, of course, I know you can’t offer any

assurance that it’s going to produce any more if we delay but -MR. SHERWOOD:

11
12

So, you’re increasing the debt by 150,000-

I just know past experience has shown me

that if you’re selling farmland, --

13

THE COURT:

Uh-huh.

14

MR. SHERWOOD:

-- you don’t sell it in the middle of the

15

season, Judge.

You sell it after Thanksgiving, before the first

16

of February.

17

time.

18

the interest that we would spend.

And, you know, we’re not talking about that much

It wouldn’t take very many more dollars per acre to eat up

19

THE COURT:

20

MR. SHERWOOD:

21
22

Uh-huh.
And, furthermore, these creditors, that’s

what they’re in business for is to take interest.
THE COURT:

Yeah.

Well ,the problem, of course the risk

23

is that you delay the sale and it produces -- does not produce

24

$135,000 more, and of course that’s nothing -- that’s not

25

anything we can know.

#&
MR. SHERWOOD:

1
2

Have you followed the commodities market,

Judge?

3

THE COURT:

I don’t follow the commodities market.

4

MR. SHERWOOD:

5

THE COURT:

6

MR. SHERWOOD:

Okay.

Since February, --

Corn is --- soybeans have went from $10 a bushel

7

to they’ve traded as high as $17 a bushel.

8

time high.

9
10

THE COURT:

Okay.

That’s an all-

Uh-huh.

MR. SHERWOOD:

The last time that we even got close to

11

that was in 1973.

Okay.

Corn made a run to $8.50 a bushel last

12

week from $4 a bushel in February.

13

percent markup.

14

that are going to be wanting to invest lots and lots of money --

So, we’ve got a hundred

There’s going to be lots and lots of farmers

15

THE COURT:

Uh-huh.

16

MR. SHERWOOD:

17

THE COURT:

-- after this harvest.

I’d feel a lot better about this if you

18

could find the money to post kind of a protective deposit of

19

$150,000 to prevent the loss and so you would stand behind this.

20

Is there any chance you could pull that together from family or

21

any of these people you’re talking to?

22
23
24
25

MR. SHERWOOD:

I’m really --

The money is being held by the Trustee.

And they state -THE COURT:
the estate.

Well, I don’t know -- it’s your money.

It’s

$(
MR. SHERWOOD:

1

And they state -- the creditors state

2

that they are over secured, so that means there is more money

3

being held and assets than what there is in the estate.
THE COURT:

4
5

Okay.

The land -- Ms. Olsen, you’re

the only land creditor here, aren’t you?
MS. OLSEN:

6
7

Okay.

Mr. -- well, --

No, Your Honor, Mr. Benedict is here and Mr.

Maher is here.

8

THE COURT:

Mr. Maher.

9

MR. BENEDICT:

And Ms. Hatch.

10

MS. OLSEN:

And Ms. --

11

THE COURT:

Oh, Ms. Hatch is here now.

12

I’m sorry.

You

came in late, huh?

13

MS. HATCH:

Yes, Your Honor.

14

THE COURT:

Okay.

You probably didn’t get the word that

15

we were at 9:00 instead of 9:30.

16

Metropolitan Life.

17

for an hour, for Farmers National, right?

18

creditors, what do you think of Mr. Sherwood’s suggestion?

Ms. Hatch is here for

Mr. Weiss is now in the courtroom, has been

MR. BENEDICT:

19

Okay.

Okay.

Well, land

If it please the Court, Your Honor, Mark

20

Benedict for Citizens Bank and Trust.

21

are a first mortgage holder, so we have consistently advised this

22

Court --

23

THE COURT:

24

MR. BENEDICT:

25

secured creditor.

I will first note that we

Uh-huh.
-- and the trustee that we are an over-

We have not taken the position in this case

$'
1

that we are an under-secured creditor at any point in time.

2

THE COURT:

How much over-secured do you think you are?

3

MR. BENEDICT:

4

THE COURT:

5

MR. BENEDICT:

Well, that really depends.

A hundred dollars an acre’s worth?
Well, we certainly hope so, Your Honor.

6

The problem with this case is not only is there post-petition

7

interest accrual and we do have a default interest rate based on

8

a pre-petition default.

9

petition in April before the bankruptcy began assessing default

10

interest in April.

11

attorney fee accrual.

We defaulted and accelerated pre-

But in addition, there has been substantial

12

THE COURT:

13

MR. BENEDICT:

This case, --

Uh-huh.
-- unfortunately, continues to run the

14

meter on the attorneys and the longer this case continues, I hate

15

to say it, but the attorneys’ fees are almost more than the

16

interest and continue to accrue, including sitting here today for

17

this hearing, which I thought was a hearing on a TRO and now it

18

seems to be converted to Mr. Sherwood asking for this Court to

19

consider out of time the motion to sell the property.

20

THE COURT:

Uh-huh.

21

MR. BENEDICT:

So, we hadn’t quite expected this hearing

22

to be that type of hearing, and if we had, we would have brought

23

witnesses with regards to that and our proofs of claim.

24

quite frankly, don’t know what the commodity market is going to

25

do.

If the commodity prices --

But we,

$)
1

THE COURT:

If you do, you could be rich, right?

2

MR. BENEDICT:

Exactly, Your Honor, and unfortunately, I

3

don’t like to gamble with my money, so I don’t play the market.

4

If the commodity market should take a downturn, then suddenly any

5

perceived increase in farm prices will disappear.

6

that the property on which Citizens holds a lien, we have three

7

separate tracts of property, two different mortgages.

8

THE COURT:

9

MR. BENEDICT:

I will note

Uh-huh.
Our property is the transition property

10

and could be valued as development land, or it could be valued as

11

farm ground.

12

question really is how big is that cushion and will that cushion

13

be eliminated.

14

2006 on our larger loan, which was acquired in July of 2006 were

15

appraised at development prices, and I believe that the larger

16

appraisal is at $5,500 an acre.

And while we believe we’re covered either way, the

The original appraisals which were conducted in

17

THE COURT:

18

MR. BENEDICT:

And so --

How many acres do you have?
The development property that was

19

appraised with the 5,500 an acre was 150 acres.

20

separate track with a different appraisal and that was a 33-acre

21

tract, and our third tract is approximately 33 acres.

22

THE COURT:

23

MR. BENEDICT:

We have a

And the value is still 5,500 for it as well?
No, Your Honor.

The others were

24

appraised at a lower rate.

I believe the first 33 acre-tract

25

was, I think, around 4,500, and I’d have to look at the appraisal

$*
1

on the third tract.

I can’t remember but it was not at 5,500.

2

The 150 acre was the only one that was appraised at 5,500 and as

3

development land.

4

THE COURT:

5

MR. BENEDICT:

6

Okay.

prices are not doing well right now --

7

THE COURT:

8

MR. BENEDICT:

9

I have to tell you that development

No.
-- in the current credit crisis.

prices and farm ground is doing well.

No farm

At the time of the

10

acquisition of these properties, farm ground was appraising

11

somewhere around 3,300 an acre.

12

development and farm ground was a little over 2,000 an acre.

13

That gap has narrowed, at least based on what I have been seeing

14

with the commodity prices, but there is still a gap between what

15

it would be as development property versus what it would be as

16

farm ground.

17

secured, but not much.

18

lenders.

19

Patriot’s Bank.

So, sitting here today we still think we’re overAnd sitting behind us there’s two other

On the Citizens Bank partials, second position is

20

MR. SHERWOOD:

21

THE COURT:

22

MR. SHERWOOD:

23

So, the spread between

very much.

Objection, Your Honor.

What are you objecting to?
He says that he’s not over-secured by

That’s simply not true.

24

THE COURT:

Well, --

25

MR. SHERWOOD:

There’s only -- he only has, you know,

$!
1

like $500,000 or $600,000 worth of claims against 210 acres.

2

divide that out by the acre, how much is he over-secured?

3

MR. BENEDICT:

Well, if it please the Court?

4

MR. SHERWOOD:

He says not very much.

5

You

That’s

irrelevant.
THE COURT:

6

Well, but it -- well, now, this is -- we’re

7

basically argument at this point.

8

values.
MR. BENEDICT:

9

We don’t have evidence of the

Well, Your Honor, my proofs of claim set

10

forth the values and set forth the dollar amounts of our claim.

11

And while Mr. Sherwood is correct that our principal balance is

12

around 568,000, the interest accruals are not.

13

700,000 at this point, both with pre-petition and post-petition

14

interest accruals and pre-petition and post-petition attorneys’

15

fees.

16

reached a settlement with Ms. Stanton with regards to our 506(b)

17

claim which also --

18

THE COURT:

19

MR. BENEDICT:

We are over

We have -- and we’re not there yet on the docket but we’ve

Okay.
-- sets forth the allowance of our proof

20

of claim at a reduced amount.

21

on the pre-petition and the post-petition claim as an

22

accommodation to resolve the issues.

23

are over 700,000 and it continues to accrue --

24

THE COURT:

25

MR. BENEDICT:

There’s some interest reductions

But that gross claim, we

Okay.
-- because the 506(b) application was

$"
1

only through April 30th.

2

appraisals.

3

until a willing buyer and a willing seller are put together in a

4

room and that’s what an auction process is for.

5

supported Ms. Stanton’s efforts to move forward with an auction

6

simply because outside of bankruptcy, we would move to foreclose.

Nobody knows what this property is really worth

MR. BENEDICT:

7

But, again, we’re talking about

8

deed of trust sale.

9

steps.

We’ve been in default.

We have

We’d conduct a

We’d go credit bidder on the courthouse

10

THE COURT:

I know.

11

MR. BENEDICT:

And nobody gets good prices there and we

12

recognize there is probably some equity for Patriot’s and on a

13

good day, some equity for third position, MFA.

14

of bankruptcy, we’ll be the buyer at the courthouse steps and

15

none of the other creditors.

16

with the auction process.

But we have had some substantial

17

delays here in this case.

Again, these loans came in default in

18

April of 2007 and this bankruptcy, as you know, is a September

19

and here we are July of 2008.

20

and we see no successful reorganization here.

21

things have to happen.

22

exercise our rights and remedies to go credit bid on the

23

courthouse steps, but we’re a realists.

24

MFA might be able to do something, and on a really good day, Ms.

25

Stanton might get something for unsecureds.

If we go outside

So, we’ve been willing to cooperate

And interest continues to accrue
So, one of two

The stay needs to be lifted so we can

We think Patriot’s and

I don’t know if she

$#
1

will.

And so we support the auction process.

2

auction process even further on the hope that Mr. Sherwood,

3

magically, after more than seven months trying, will find a

4

lawyer, find the financing, prepare a bankruptcy plan that can be

5

confirmed over the objection of creditors and achieve all of

6

those things that they are hoping to achieve, to me is blue sky.

7

THE COURT:

8

MR. BENEDICT:

9

But delaying the

Okay.
And so we’re realists, and we think this

The date selected, the August 5th date, was

needs to proceed.

10

not the original date recommended by the auctioneer and I would

11

note, and Ms. Stanton certainly can advise the Court, but I

12

understood the original date that she proposed was selected after

13

conjunction with the auctioneer based on their consultation to

14

determine the best time to maximize value due to that originally

15

selected date being the Sherwoods’ anniversary, a different date

16

was selected, again in conjunction with the auctioneer to provide

17

an adequate opportunity for marketing, to create the sufficient

18

time period to create the maximum value for the property in an

19

auction setting.

20

qualified and this Court has employed them based on that

21

experience.

22

a sale, we accept Westchester’s statements that’s a good day for

23

a sale.

And Westchester is very good.

They’re very

And if Westchester says August 5th is a good day for

24

THE COURT:

Okay.

25

MR. BENEDICT:

All right.

Thanks.

Thank you, Your Honor.

$$
THE COURT:

1

Mr. Sherwood -- Ms. Olsen, stay seated.

2

I’ve heard enough.

Mr. Sherwood, what is your estimate of the

3

debt on this -- on these 1,200 acres?

4

MR. SHERWOOD:

5

THE COURT:

6

MR. SHERWOOD:

7

THE COURT:

8
9
10
11
12

Yeah, just walk me though it.
If you --

Met Life is two million, right?

Round

numbers.
MR. SHERWOOD:

It’s for 2,020,000 plus the accrued

interest.
THE COURT:

Okay.

Let’s just round numbers, two million

to Met Life.

13

MR. SHERWOOD:

14

THE COURT:

15

Well, Judge, if you --

Two million.

Citizens.

let’s go with seven.

600,000 to Citizens Bank.

Now, they just said seven.

So,

High numbers.

16

MR. SHERWOOD:

Okay.

250 to Patriot’s Bank.

17

MR. MAHER:

It’s 270, Your Honor.

18

THE COURT:

270.

19

MR. SHERWOOD:

20

THE COURT:

Is that about right, Mr. Maher?

21

MR. MAHER:

It’s 195.

22

THE COURT:

Okay.

23

MS. OLSEN:

775, Your Honor.

24

THE COURT:

775.

25

MR. SHERWOOD:

Round number, 270.

Two hundred to Barbara Shaver

And MFA?

But, Judge, MFA has already stated that

$%
1

they felt like that they were secured by a crop.

2

THE COURT:

3

MR. SHERWOOD:

4

THE COURT:

5

MR. SHERWOOD:

6
7
8
9
10

Well, so there may be an offset.
They stated on the record.

So, I mean --

Okay.
-- the MFA shouldn’t go against this.

They stated -THE COURT:

So that’s about 3.8.

Round numbers, about

$4 million, right?
MR. SHERWOOD:
THE COURT:

That’s correct.

Okay.

This is totally off the wall, as Mr.

11

Benedict and others have said.

This is not on the docket today.

12

I think I can assure you that Ms. Stanton is going to -- and

13

Westchester are going to work together to get the highest

14

possible bid and price for this property.

15

the sale, but I will offer you an opportunity to get a delay in

16

the sale.

17

must file a plan.

18

to have a plan on file before August 5.

19

you to post $150,000 in a bond, a bond or cash, with Ms. Stanton

20

to protect against the accrual of interest and a loss of the sale

21

-- the delay of the sale.

22

you do that and your attorney files a motion to delay the sale

23

and you have $150,000 bond or cash to protect on the interest

24

accrual, I will seriously entertain, and I have to -- I will

25

grant that motion.

I’m not going to delay

If, before August 5, you must hire an attorney.
No, I won’t require that.

You

I won’t require you

And I’m going to require

And to pay Westchester’s expenses.

If

I’ll just tell you right now, I’ll grant that

$&
1

motion.

2

MR. SHERWOOD:

3

to do it at a hundred?

4
5

THE COURT:

Nope.

The 150,000, would it be possible

I’m not budging.

And Ms. Stanton

wants it to be higher.

6

MS. STANTON:

7

THE COURT:

8

MS. STANTON:

9

Judge.

Your Honor, -Don’t you?
-- I might mention that we are going to be

indebted to Westchester in the amount of $80,000 for this --

10

THE COURT:

11

MS. STANTON:

Okay.
I don’t have money to pay Westchester.

12

And the whole purpose of setting up the surcharge proceeding, you

13

might recall, was so that we had the ability --

14

THE COURT:

15

MS. STANTON:

-- to pay them should there just be a

16

credit bid situation.

So, I would ask the Court under these

17

circumstances to require 150,000 bond, cash bond, in addition,

18

that they would have to pay Westchester’s Realty $80,000 before

19

August the 5th.

20

Uh-huh.

MR. SHERWOOD:

I object, Your Honor.

21

not to go ahead and hire Westchester.

22

should be burdened on me.

23

THE COURT:

24

MR. SHERWOOD:

25

THE COURT:

I asked the Court

So, I don’t feel like that

Well -That should be burdened on the Trustee.

Well, 150.

%(
1

MR. SHERWOOD:

2

THE COURT:

Thank you.

A hundred and fifty.

Ms. Stanton, it may

3

come out of Deere’s pocket or MFA’s pocket or somebody, I don’t

4

know.

5

wrong.

You know, we’ll see if Mr. Sherwood can do it.

It won’t be the first time and it won’t be the last time.

6

MS. STANTON:

7

THE COURT:

8

MS. STANTON:

9

I may be

Your Honor?
Yes.
In addition, you say that they would have

to do this before August the 5th.

I would ask the Court in view

10

of the situation here and in view of all of the circumstances

11

that have occurred in this case, that we set a date for a few

12

days before August the 5th, so that in fairness to Westchester

13

and in fairness to all of us, we’ll know how we’re going to

14

proceed.

15

MR. SHERWOOD:

16

THE COURT:

17

MR. SHERWOOD:

18
19

Judge?

Yes.
I need more time.

I need as much time as

I can get.
THE COURT:

I understand.

Well, you need to get -- if

20

you’re going to have an attorney, which is one of the

21

requirements, you could do that tomorrow.

22

guess I need to memorialize this in an order.

23

the sale by July 30.

24

And that’s a week before -- the sale is on Tuesday the 5th.

25

is presently scheduled, so you’d have a motion to delay the sale

Okay.

This is -- I

A motion to delay

That’s two weeks from today, Mr. Sherwood.
This

%'
1

by July the 30th so that we could have a hearing.

2

something else now and I forgot to -- I didn’t write it down.

3

What is -- what was your other --

4

MS. STANTON:

5

THE COURT:

6

You had

Well, I’d ask for --- other than the expenses of Westchester,

which I’m not going to do.
MS. STANTON:

7

And so the record is clear, I am going to

8

have to notify Westchester today of today’s proceedings, because

9

that was a very significant issue on how they were going to get

10

paid.

The estate has no money in which to pay them --

11

THE COURT:

12

MS. STANTON:

13
14

Uh-huh.
-- that $80,000 should this sale be

stopped.
THE COURT:

Well, if Mr. Sherwood posts 150,000 cash,

15

you’ve got enough to pay them.

16

MS. STANTON:

17
18

Okay.

I thought that the $150,000 cash

was basically to compensate the -THE COURT:

Well, I got there -- I got there in that

19

direction.

20

as I said, it may come out of the secured creditors’ pockets.

21
22

But you’re going to have to use the whole bit.

MS. STANTON:

Okay.

Can the order reflect that the

Westchester Group would be able to be paid out of the $150,000?

23

THE COURT:

24

MS. STANTON:

25

And

Uh-huh.
Okay.

And, Your Honor, are you going to

require that the Sherwoods post a cash bond on or before July the

%)
1
2

30th?
THE COURT:

3

calendar and see.

4

1st of August.

The bond is.

I just got to look at my

Well, the bond would have to be posted by the

Is that -- that gives them two more days.

5

MR. SHERWOOD:

6

THE COURT:

7

MR. SHERWOOD:

Judge?

Uh-huh.
How can we be required to pay Westchester

8

when they haven’t really done anything other than stick up some

9

signs and --

10

THE COURT:

11

may be paying them.

12
13

You’re not paying.

MR. SHERWOOD:

But in the end, they’re

ultimately going to charge me for it.

14

THE COURT:

15

MR. SHERWOOD:

16

how can they get paid?

17

I understand.

The secured creditors

THE COURT:

Yeah.
And how -- if they don’t have the sale,

Well, the only way they’re not going to have

18

the sale is if -- there’s going to sale.

19

delaying the sale.

20

MR. SHERWOOD:

21

THE COURT:

22

MR. SHERWOOD:

23

THE COURT:

24

MR. SHERWOOD:

25

THE COURT:

It’s just -- we’re just

I understand.

At your request.
I understand.

I’m willing to delay on these conditions.
I understand, Judge.

And there will be a sale.

%*
1

MR. SHERWOOD:

2

THE COURT:

3

MR. SHERWOOD:

I understand.

Okay.

So, they will get paid.

But what I don’t understand is how I

4

could be charged 80,000 now and then turn around and be charged

5

again?
THE COURT:

6
7

Well, I think, Ms. Stanton, are you going on

the assumption that there would be no sale at all ever?

8

MS. STANTON:

9

THE COURT:

10

We’ll have at least -Are you assuming that we’re not -- we’re

just postponing a sale.
MS. STANTON:

11

We’re still going to have a sale.

Okay.

But there’s been a significant

The sale is set for August the 5th.

I am

12

amount of expenses.

13

going to have to pay Westchester should there not be a sale on

14

August the 5th.

15

then that’ll be a different situation.

16

that I’m going to be able to pay them.

If there’s a sale, you know, maybe a month later

17

THE COURT:

18

MR. FENIMORE:

19

Okay.

THE COURT:

21

MR. FENIMORE:

22

THE COURT:

23

MR. FENIMORE:

25

You’ve got it.

$150,000 bond.

Your Honor, just so you understand,

there’s a significant portion of the $80,000 that is advertising.

20

24

But I want some assurance

delay.

I understand.
That has already been spent.

I understand.
And will have to be re-spent again if we

So, that’s the issue.
THE COURT:

They’re serious issues, but I feel like, you

%!
1

know, I guess I feel like we’re not dealing with distressed

2

property, guys.

3

substantial sum of money.

4

the pleadings have indicated that 4 million -- that nobody has

5

said the property is worth less than $4 million.

6

130,000 or 140,000 to it, just I’m not -- I’m not willing to let

7

Mr. Sherwood play with your money to a certain extent.

8

come up with the 150,000 and wants to play with his money, then

9

I’m going to give him more time, but we’re still going to have a

And that it’s going to be able to be sold for a
I mean all of the filings and all of

And to add

If he can

10

sale.

And it could very well be, Mr. Sherwood, that you’re going

11

to incur a lot more expenses because Westchester will have to re-

12

advertise it.

MR. SHERWOOD:

13
14
15

It’s going to result in some more expense.
I think it’ll -- I think it’ll more than

make up.
THE COURT:

Okay.

I hope you’re right.

But we’re not

16

going to gamble with -- we’re going to use at least 150,000 of

17

your money to make that gamble.

18

the seat of my pants here, but we’ll have to -- I’ll have to

19

provide some conditions on the $150,000 and what happens to it.

20

But we’ll see.

21

back to the -- now, let’s get on track.

22

order will be granted.

23

all respects, because I think you are just flat wrong in filing

24

the notice of lis pendens.

25

interfere with this sale and to scare off buyers.

So, we’ll see.

We’ll hold that for another day.

I’m flying by

Okay.

Let’s go

Temporary restraining

I’m going to grant it, Mr. Sherwood, in

I think you did it strictly to
And I think

%"
1

you’re -- I think you’re really cutting your nose off and really

2

hurting yourself by what you’ve done.

3

doing it.

4

earlier, I don’t know how you got onto a lis pendens.

5

whoever told you about it gave you a bum steer.

6

statute says, “In any civil action, based on any equitable right,

7

claim or lien, affecting or designed to affect real estate.”

8

Number one, we don’t have a lawsuit.

9

action affecting the title to your property.

And I hope you will stop

The statute in Missouri, it’s §527.260.

And as I said
But

Because the

We don’t have a civil
Even if you sue

10

everybody in the world and ask for money because you got into

11

this -- into this pickle that you don’t want to be in, that still

12

doesn’t affect the title to your property.

13

says that the plaintiff files the notice of lis pendens.

14

not a plaintiff in any lawsuit.

15

tomorrow just to fox me, it’s not going to work.

16

to direct you to withdraw that notice of lis pendens within the

17

next 24 hours.

18

withdrawal of the lis pendens by the end of the day today.

19

that’ll give you -- I’ll give you until 5 p.m. tomorrow to file

20

that withdrawal notice.

21

you can include the order, authority for the Trustee to file a

22

copy of the Court’s order and a notice of a withdrawal of the

23

notice of lis pendens pursuant to that order.

24

this, Mr. Sherwood.

25

going to believe it.

And the statute also
You’re

And if you try to file a lawsuit
So, I’m going

Ms. Stanton, is to provide you with a form of
So,

If you do not file it then, Ms. Stanton,

You just can’t do

And I don’t care what you tell me, I’m not
It was designed to interfere with the sale

%#
1

of the property.

And so I expect you to do it.

If you don’t do

2

it, Ms. Stanton, if there are further problems, you may file a

3

motion for sanctions and we’ll take that up as a separate matter.

4

But it’s time to stop playing the games.

5

lot of stake as you said earlier.

It means a lot to you.

6

is all the world to you probably.

And it’s very important.

7

it’s also important that you stop interfering and stop trying to

8

defeat the sale.

9

stuff to depress and chill the price and buyers aren’t going to

And I know you have a

You’re hurting yourself.

This
But

I mean, you’re doing

10

come in when they know they’ve got a problem.

They’re not --

11

they’re not interested in buying problems.

12

anything else in your application, that would be the TRO and the

13

temporary injunction?

14

disrupting, disturbing, or interfering with the advertising or

15

marketing of the sale of the real estate or interfering with

16

Westchester in any way, or with the Trustee.

17

Stop doing this.

18

have on the agenda?

19

the receivership motion?

20

settlements on these motions to allow claims that you can

21

announce?

Ms. Stanton, is there

Mr. and Mrs. Sherwood are prohibited from

So, that’s it.

Ms. Stanton, provide an order.

What else do we

22

MS. STANTON:

23

THE COURT:

We have Mr. Weiss’ motion, is that right,
And, Ms. Stanton, do you have

Yes, I believe I do.
Okay.

Why don’t we take the -- the first

24

one is the Motion to Allow the Claims Filed by Metropolitan Life.

25

Do you have an agreement on that?

%$
MS. STANTON:

1
2

Your Honor, if we could take that one

last.

3

THE COURT:

4

MS. STANTON:

5

Last.
We’re looking at the order right now, but

I believe we do have an agreement.

6

THE COURT:

7

MS. STANTON:

Which one do you want to take first then?
We have submitted an order on the claims

8

of Citizens Bank and Trust.

9

yesterday.

We submitted that order, I believe,

And, in essence, we have resolved that claim.

10

Citizens Bank has agreed to reduce their post-petition default

11

rate of interest from 20 to 18 percent.

12

that equals about $6,989.20 through April 30, 2008.

13

the agreed order provides that they will be reducing, or will

14

agree to reduce their pre-petition interest by $2,500.

15

have submitted that order as of yesterday.

16

THE COURT:

Okay.

17

MR. BENEDICT:

In addition, they -- and
In addition,

So, we

Agreed, Mr. Benedict?

Yes, Your Honor.

There was one other

18

component that the Trustee and the U.S. Trustee had asked of my

19

firm.

20

that we have been charging Citizens in the estate a reduced

21

hourly rate.

22

continue to charge a reduced hourly rate through the remaining

23

pendency of this case, which we have agreed to.

24

reduction of the interest, the post-petition interest rate to 18

25

also prospectively.

That Your Honor may note in the fee application itself

And the U.S. Trustee and Ms. Stanton asked that we

And the

So, to the extent this case lingers, that’s

%%
1

the rate that is effective going forward.

2

THE COURT:

Okay.

3

MR. BENEDICT:

4

THE COURT:

5

MS. STANTON:

6

THE COURT:

7

MS. STANTON:

Thank you, Your Honor.

All right.

Very well.

Okay.
Which one is next, Ms. Stanton?
Regarding the 506 claims of MFA, what

8

we’ve agreed to do on their claim is that we’ll basically

9

postpone that objection until 20 days after the sale, because

10

it’s unclear at this point whether or not they’re over-secured.

11

THE COURT:

12

MS. STANTON:

Okay.
So, Ms. Olsen has agreed that I would have

13

20 days after the sale to file an objection should that be

14

necessary.

15

THE COURT:

16

MS. STANTON:

Okay.

Very well.

Regarding the claims of Patriot’s Bank,

17

Patriot’s Bank has agreed to reduce their claim by $500.

18

we’ll submit an agreed order sometime hopefully in the next

19

couple days.

20

THE COURT:

21

MS. STANTON:

And

All right.
The claims of Barbara Shaver and James

22

Long, Ms. Shaver and Mr. Long has agreed to reduce their 506

23

claims by $200.

24

claims as well sometime this week.

25

So, we’ll, again, we’ll submit an order on those

THE COURT:

All right.

We have -- Mr. Maher, did you

%&
1

want to add anything?
MR. MAHER:

2
3

agree to that, Your Honor.
THE COURT:

4
5

I was just going to say that my clients

Bank.

Okay.

That’s for Patriot’s

And you’re -- are you here for Shaver and Long also?

6

MR. MAHER:

Yes.

7

THE COURT:

Okay.

8

MS. STANTON:

9

THE COURT:

10

Very well.

Yes, Your Honor.
Okay.

Could I just have one minute?

MS. STANTON:

You need a second?
Your Honor, we are prepared to submit an

11

agreed order on the claims of Metropolitan Life.

12

consulted or I have consulted with the U.S. Trustee’s Office, Mr.

13

Bird, Mr. Fenimore, and Ms. Olsen, and they’re all willing to

14

sign off on the agreed order as well.

15

agreed order is going to provide that Met Life will not be

16

allowed to charge their default rate of interest of 18 percent on

17

the entire balance due.

18

percent interest on the principal amount that was in default in

19

January, as well as the accrued interest up to that point.

20

in reality, they will be reducing their claim to somewhere in the

21

neighborhood -- or by somewhere in the neighborhood of $127,000.

22

So, I think we’re prepared to submit that claim today as well.

23

THE COURT:

24

MS. STANTON:

25

THE COURT:

And we have

And, in essence, the

They will be allowed to charge the 18

So,

That order?
Yes.
Yeah.

Okay.

That, according to my list,

&(
1

would cover all of the claims matters, right?

2

more?

Do you have any

Am I missing something?

3

MS. STANTON:

4

THE COURT:

I believe that’s correct.
Then the next matter is the motion -- your

5

motion to approve allocation of assets and expenses and

6

distribute funds?

7

MS. STANTON:

Yes, Your Honor.

8

filed and notice to creditors.

9

motion to allocate and distribute funds.

This was a motion we

There were no objections to the
As the Court might

10

recall that some of the assets subject to the auction that

11

occurred in April were subject to the pre-petition liens of Deere

12

Credit.

13

THE COURT:

14

MS. STANTON:

Uh-huh.
So, this motion proposes to allocate those

15

assets.

There is an exhibit attached to the motion that sets for

16

the allocation.

17

incurred in the course of preparing for the auction and actually

18

removing the machinery and equipment from the Sherwood farm.

19

as part of this motion, we have also provided an allocation as to

20

those expenses.

In addition, of course, there was expenses

21

MR. SHERWOOD:

22

THE COURT:

23

Objection, Your Honor.

Okay.

Let her finish and then I’ll hear

your objection.

24

MS. STANTON:

25

THE COURT:

Okay.
Anything else?

And

&'
1

MS. STANTON:

So, what we’re proposing to do, Your

2

Honor, or what I’m proposing to do is to distribute to Deere

3

Credit -- give me a second, $239,803.

4

arrived by allocating the assets that were sold at the auction,

5

which is set forth in Exhibit “A,” and then allocating the

6

expenses that were incurred as part of the removal and part of

7

the auction proceeding between the estate and Deere Credit.

8
9

THE COURT:

And again, that number is

Well, as I understand it you have -- in some

instances, you have agreed with Deere Credit that they will pay

10

the expenses with respect to certain items of equipment and then

11

the remainder in a pro rata allocation --

12

MS. STANTON:

13

THE COURT:

14

MS. STANTON:

15

THE COURT:

16

That’s correct.
-- of the gross proceeds.
That’s correct.
Okay.

MS. STANTON:

18

THE COURT:

20
21

Mr. Sherwood, you object

for what reason?

17

19

All right.

And for the record he did not object.
Oh.

Yeah.

I know.

He did not file a

written objection.
MR. SHERWOOD:

I did file a written, but I do object,

Your Honor.

22

THE COURT:

Okay.

23

MR. SHERWOOD:

Go ahead and tell me why.

As I stated on the record a while ago,

24

Judge, I would like an independent audit of all transactions

25

between the receiver and the Trustee be done on this case.

&)
THE COURT:

1
2

MR. SHERWOOD:

THE COURT:

It has everything to do with the Trustee

Uh-huh.

Well, there’s a list of every piece

of --

7

MR. SHERWOOD:

8

THE COURT:

9

This has

though.

5
6

Well, this is the auction.

nothing to do with the receiver.

3
4

Okay.

I understand.

Ms. Stanton has every item -- every item

here is sold --

10

MR. SHERWOOD:

11

THE COURT:

12

MR. SHERWOOD:

I understand, Judge.

-- and it says -- and the price.
But when the people that picked up the

13

machinery charged $950 to drive 57 miles to my place to pick up a

14

semi-trailer and take it 57 miles back, that is extraordinary.

15

THE COURT:

16

MR. SHERWOOD:

17

Uh-huh.
And there’s three times that in that.

The expenses are way over what they should be.

18

THE COURT:

Is there anything else?

19

MR. SHERWOOD:

Well, it just goes on and on, Judge.

Do

20

you want to -- I mean, everybody is getting fat of this and I’m

21

eating bologna.

22

THE COURT:

23

Sherwood’s comment?

24
25

MS. STANTON:

Ms. Stanton, do you wish to respond to Mr.
Expenses.
Your Honor, I think that regarding his

request for documents and so forth, he is absolutely able to go

&*
1

in and look at my interim reports.

2

sale from the auction.

3

they have asked for, and they have access to the court system as

4

well.

5

don’t know what specific expenses he’s questioning, but he has

6

not filed a written objection.
THE COURT:

8

MS. STANTON:

10

And in fairness to me, I can’t really

respond to his objection unless he clarifies what he’s objecting
to.
THE COURT:

12

MR. SHERWOOD:

Okay.
I move to set this aside till I can file

a written objection on this, Judge.
MS. STANTON:

14
15

I

Uh-huh.

11

13

I have provided to them anything that

These expenses were incurred as part of the process.

7

9

I have provided reports of

Your Honor, if I would ask you to set this

aside, I think you’d send me out the courtroom.

16

THE COURT:

17

MS. STANTON:

Well, I might.
I mean, this has got to stop.

18

this.

He had plenty of time.

19

every opportunity to review this.
THE COURT:

20

I agree.

We filed

He received a copy of it.

I agree.

21

it.

22

your objection anyway.

23

how many trustees do I have in the room?

24

I guess.

25

that are going to be incurred.

He had

I am going to approve

Mr. Sherwood, this is one where I’m not sure I would sustain
I know from experience and, let’s see,
Well, just Ms. Stanton,

But any trustee will tell you that these are expenses
Sometimes they’re too high.

I

&!
1

agree, possibly.

But it’s a situation where you’ve got to hire

2

people for a specific purpose and a specific job.

3

be they know it and they charge a little extra, I don’t know.

4

But I don’t see anything just outrageous, out of the ordinary

5

here that would require disapproval.

6

you’d wanted a full-blown hearing, I might have put it off if you

7

had filed a written response with some detail as to what was

8

wrong.

9

Ms. Stanton, do you want a text order or is that all right?

So, this is one where, if

But I’ve reviewed it and I’m going to approve it.

10

MS. STANTON:

11

THE COURT:

So,

I think that would be fine, Your Honor.
Okay.

12

your motion.

13

concerning Blake Harvest.

14

tell me about that.

We’ll give you a text order approving

And the other item on the agenda is the motion

15

MR. BENEDICT:

16

THE COURT:

17

And it could

Mr. Weiss, or somebody know any --

It’s Fenimore’s.

I didn’t hear anybody enter an appearance

for Blake.
MR. FENIMORE:

18

Yes, Your Honor.

Brian Fenimore on

19

behalf of Deere Credit.

20

had set the motion for today.

21

afternoon about this.

22

on her behalf to set this motion over to the August 7th hearing

23

time.

24

THE COURT:

25

MR. FENIMORE:

Ms. Jockens did not realize the Court
I spoke with her yesterday

And I told her that I would ask the Court

Uh-huh.
Just so you know, Your Honor, we have

&"
1

been discussing with Ms. Jockens the possibility of reaching a

2

resolution of their motion and their asserted claims.

3

think we’re very close to having that wrapped up.

4

THE COURT:

5

MR. FENIMORE:

6

Okay.

THE COURT:

8

MR. SHERWOOD:

10
11
12
13
14

And hopefully we’ll have that documented

and presented to the Court before August 7th.

7

9

And I

Okay.

Mr. Sherwood.

Yes, Judge.

In that line of questioning,

I would sure like to know the details of anything that transpires
between John Deere and Blake Harvesting.
THE COURT:

Well, this is -- Deere is in this because

you sought the receiver.
MR. FENIMORE:

Is that why you’re in it, Mr. Fenimore?
And almost certainly anything that gets

paid to Blake Harvesting --

15

THE COURT:

Comes out of your pocket.

16

MR. FENIMORE:

-- comes out of our sale proceeds.

17

Certainly, if we have a resolution, we will present it to the

18

Court and everybody will see what it is, so.

19

THE COURT:

Okay.

Yep.

20

to object, Mr. Sherwood.

21

didn’t appear on my printed docket, it appears that we were

22

trying to take up your motion by Farmers National to close the

23

receivership?

24
25

MR. WEISS:

Okay.

And you’ll have an opportunity
Mr. Weiss, I think, although it

That’s correct, Your Honor.

motion to essentially close the receivership.

We filed a

We attached to the

&#
1

motion a complete accounting of all monies that have been

2

received throughout the course of the receivership.

3

of the receivership has concluded.

4

harvested, sold, and accounted for.

5

here, Judge, is that there have been some claims, Blake being

6

one, that’s been asserted.

7

possible claims of parties who have said that they might bring an

8

action against the receiver.

9

totally without merit.

The business

The crops have been
The only remaining issue

But there have been some other

We believe that those claims are

But we also believe that we don’t want to

10

have a situation where the receivership is closed, the bond is

11

released, and possibly even this whole bankruptcy is closed and

12

we end up being a defendant in the state court.

13

really asking in our motion is to ask the Court to set a bar

14

date, in effect.

15

think of.

16

with it in this Court.

17

Court to enter an order finding that all -- everybody has had an

18

opportunity to assert a claim and that would really close the

19

receivership at that point.

20

that, we have a bond premium due in September.

21

could get this done in August.

22

reduce the amount of the bond at that time.

We’ll send notice to everybody that we can

And if a claim is made, then, obviously, we will deal

THE COURT:

23

So, what I’m

24

claim.

25

that do it?

But if it’s not made, we would ask the

There’s some urgency with this, in
So, hopefully, we

If not, we would ask the Court to

Well, you’re talking about asserting a

Isn’t the opportunity to object to your motion, doesn’t
Why do I need to set a bar date?

You lost me there.

&$
1

MR. WEISS:

2

with Mr. Fenimore yesterday.

3

we should have on the motion, and that was an error on our part.

4

So, I would like an opportunity to do that and make sure that

5

everybody receives notice.
THE COURT:

6
7

Well, I suppose that’s true.

Okay.

And I spoke

We might not have noticed everybody

We’re here on the -- let’s see, we’re

here on the 7th for the final hearing if we have a sale, right?

8

MS. STANTON:

9

THE COURT:

Yes, Your Honor.
If we have an auction, we’re here on that.

10

I guess we could set a hearing in the morning of the 27th.

11

Hinkle, is there anything on the electronic copy that I don’t

12

have here?

I’ve got an IBC hearing, is that right?

13

THE CLERK:

Tomorrow?

14

THE COURT:

No.

15

THE CLERK:

August 27th.

THE COURT:

1 p.m.

16
17
18

Ms.

August 27h.
Okay.

The 27th at, yeah, 1

p.m.
Okay.

So, we could do it in the

morning of the 27th, I guess, Mr. Weiss.

19

MR. WEISS:

That’ll be fine.

20

THE COURT:

Okay.

21

MR. WEISS:

And we’ll get a notice out.

22

THE COURT:

Well, make that 9:30 then and you notice the

23
24
25

hearing and serve your motion.
THE CLERK:
of hearing.

He noticed it, but it wasn’t really a notice

&%
1

THE COURT:

I’m sorry.

2

THE CLERK:

He didn’t really do a notice of hearing.

3

That’s why I didn’t calendar.
THE COURT:

4
5

Okay.

It didn’t calendar.

It didn’t calendar.

That’s why it didn’t come up.

6

MR. WEISS:

Oh, okay.

7

THE COURT:

That’s why it wasn’t on our docket today.

8

Okay.

9

over to that date.

10

Mr. Sherwood, Mrs. Sherwood, your objection will carry
They filed an objection, they gave us an

objection this morning.

11

MR. SHERWOOD:

12

THE COURT:

13

MR. SHERWOOD:

14

THE COURT:

It’ll be docketed -Okay.

-- as soon as Ms. Hinkle can scan it -All right.

-- and get it in.

Based on that objection,

15

which I understand you haven’t seen, I want the receiver within

16

the next ten days to provide the Sherwoods with a total and

17

complete accounting of everything that was done.

18

want this bubbling around in court over, well, what did you here,

19

what did you do there.

20

accounting, including all the work orders, the invoices,

21

everything that backs it up.

22

MR. WEISS:

Okay.

23

THE COURT:

Okay?

24

MR. WEISS:

Yes.

25

THE COURT:

Mr. Sherwood, if you have questions after

So, I don’t

So, you guys provide them with a complete

&&
1

receiving that, I want you to contact Mr. Weiss and see if you

2

all can talk through them before August the 27th, so we don’t try

3

to just thumb our way through it in the courtroom.

4

MR. WEISS:

That’s fine, Judge.

5

THE COURT:

We’re wasting a lot time, here.

One, two,

6

three, four, five, six, seven, eight.

We’ve got about eight

7

attorneys, you know attorneys’ fees are running about $2,000 an

8

hour.

9

Okay.

So, the more time we spend here, the more it costs you.

10

MR. WEISS:

Thank you, Judge.

11

THE COURT:

That looks like all on my docket.

12

Stanton, anything else?

13

MS. STANTON:

14

THE COURT:

15

MR. SHERWOOD:

16

Ms.

I think that’s correct, Your Honor.
Mr. Sherwood, anything else to do today?
I’d sure like to have a list of attorneys

to call.
THE COURT:

17

Nope.

Not going to do that.

18

enter an order as soon as I can today.

19

today in the afternoon.

20

sale.

21

hire Mr. Landrith.

22

get him hired.

23

familiarity with the case.

24

complications.

25

can catch up in a day or two pretty easily.

Okay.

I will

I have an IBC hearing

And I’ll try to get this order on the

And then I will enter the order denying your request to
And I encourage you to get an attorney and

And, you know, I’ll be tolerant of their lack of
It’s a -- as I say, there’s some

But I think somebody that’s trained in bankruptcy
I think so, anyway.
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All right.

That’ll conclude the hearing.

We’ll be in recess.

(Court Adjourned at 11:15 a.m.)
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