IN THE STATE OF MISSOURI
WESTERN DISTRICT COURT OF APPEALS
AT KANSAS CITY, MISSOURI
SAMUEL K. LIPARI
Appellant
vs.
CHAPEL RIDGE MULTIFAMILY
LLC,
et al.,
Respondent

)
)
) Case No. WD72559
) (16th Cir. Case No. 0916-CV38273)
)
)
)
)
)

APPELLANT’S MOTION TO REMAND
PREMATURE APPEAL
Comes now the appellant Samuel K. Lipari, appearing pro se and
respectfully requests that the court remand the appeal to the trial court for further
conduct of the litigation in light of: 1) the Motion to Change venue which deprived
the trial court of the jurisdiction to make a judgment and deprives this Court of
Appeals of the jurisdiction over an appeal from an order that can only be issued
outside of the 16th Circuit and the Western Appellate District; 2) the lack of
service on three parties which deprives this Court of Appeals of the jurisdiction
over an appeal from an order dismissing fewer than all parties; and 3) the lack of
motions to dismiss the RICO conspiracy counts against most parties, prevents the
Western Appellate District from exercising appellate jurisdiction under its current
controlling case law where all parties and claims have not been dismissed in a
lower court judgment.
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STATEMENT OF FACTS
The plaintiff/appellant gives this court notice of the following irrefutable
facts:
Lack Of Service Deprives This Court Of Appeals Of Jurisdiction
1.

Two defendants CHRIS M. TROPPITO, and NICHOLAS L. ACKERMAN

have not been served according to the appearance docket and the defendant
WELLS FARGO COMPANY has asserted it has not been served, preventing the
trial court from dismissing the plaintiff’s action with prejudice under controlling
Western District precedent in Habahbeh v. Beruti, 100 S.W.3d 851 (Mo. App.,
2003).
Failure to Seek Dismissal of the RICO § 1962(d) Conspiracy Counts
Did Not Eliminate All Issues And Deprives This Court Of Appellate
Jurisdiction
2.

The defendants did not file motions to dismiss the RICO § 1962(d)

Conspiracy Counts against all defendants.
3.

Two defendants have not yet answered to admit or deny the RICO §

1962(d) Conspiracy counts.
Motion To Change Venue Filed To Deprive The Trial Court Of
Jurisdiction
4.

The plaintiff filed a timely motion for change of venue, along with a motion

for interpleader and a response to WELLS FARGO’s Motion for order on Friday
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May 28th, 2010 and no ruling had been made in the present action. (See Exhibit 1)
appearance docket at 9:33 am Friday May 28th, 2010.
5.

The ministerial function of the 16th Circuit Clerk’s office at the direction of

the respondent Honorable Judge JOHN M. TORRENCE interfered with docketing
the Motion to Change Venue received and file stamped by clerks of the court in
the Independence Annex. (See Exhibit 2) appearance docket showing plaintiff’s
motions docketed on May 28th, 2010 before the court’s purported order.
6.

The plaintiff obtained a file stamped copy of his Motion to Change Venue

filed with the other motions. (See Exhibit 3) file stamped copy of Motion to
Change Venue.
7.

The contents of the Motion to Change Venue details repeated and

continuing ministerial interference by the 16th Circuit Clerk’s office and other state
agencies in Jackson County requiring change of venue.
8.

The timely Motion to Change Venue was automatic in effect and deprived

the trial court of the jurisdiction to enter dismissals of parties in this action under
State Lebanon School District III v. Winfrey State ex rel. Lebanon School District
R-III, v. The Honorable Larry WINFREY, Case No. SC 86873 (January 31, 2006).
Lack Of Express Determination “No Just Reason For Delay”
Deprives This Court Of Appeals Of Jurisdiction
9.

The trial court’s dismissal order express determination that there was no

just reason for delay required to grant this court jurisdiction over an appeal from
less than the dismissal of all parties or issues.
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SUGGESTION IN SUPPORT OF MOTION TO REMAND
The failure of the 16th Circuit to obtain service on three defendants prevents
an appellate court from having jurisdiction over this appeal under the controlling
law of this district. Habahbeh v. Beruti, 100 S.W.3d 851 (Mo. App., 2003)
(pleadings not closed while unserved defendant existed). (See Exhibit 4),
unpublished order of this court in Lipari v. Novation LLC, et al. WD 70534 (this
court lacked jurisdiction because defendant Zollars had not been served at the time
of the trial court dismissal judgment).
The failure of the 16th Circuit to obtain service on three defendants prevents
an appellate court from having jurisdiction over this appeal under the controlling
law of this district.
The plaintiff/appellant complied with Rule 43.02 in filing his Motion to
Change Venue:
RULE 43.02 FILING OF PLEADINGS AND OTHER PAPERS
(a) Filing When Required. All papers after the petition required to be served
upon a party and filed with the court shall be filed either before service or
within five days thereafter.
(b) Filing With the Court Defined. The filing of pleadings and other
papers with the court as required by Rules 41 through 101 shall be made
by filing them with the clerk of the court, except that a judge may permit
the papers to be filed with the judge, who shall note thereon the filing date
and forthwith transmit them to the office of the clerk.” [Emphasis added]
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Missouri Rule of Civil Procedure RULE 43.02.
Less than all claims were disputed in the defendants’ motions to dismiss,
depriving this court of jurisdiction for appellate review under the Western District
Court of Appeals controlling case law:
“As the court in DuPont v. Bluestein, 994 S.W.2d 96, 97 (Mo.App.1999),
noted, under Rule 74.01 an appealable judgment is one which disposes of
all parties and issues.

Where there is no judgment from which an appeal

can be taken, i.e., “no final disposition as to some of the parties defendant,”
an appeals court does not have jurisdiction and must dismiss the appeal.
Cooper v. Barr, 413 S.W.2d 219, 221 (Mo.1967).” [Emphasis added].
Habahbeh v. Beruti, 100 S.W.3d 851 (Mo. App., 2003).
The defendants’ Missouri licensed attorneys providing their defense the
plaintiff/appellant’s petition and amended petition failed to seek dismissal or to
raise affirmative defenses in reply to the plaintiff/appellant’s petition and amended
petition’s charge of RICO § 1962(d) conspiracy out of a mistake of law that
seeking to dismiss RICO § 1962(c) predicate act charges against only their
represented client defendant would automatically eliminate RICO § 1962(d)
liability as it would Missouri state law civil conspiracy.
RICO Conspiracy Has Fewer Elements Than Civil Conspiracy
Missouri civil conspiracy elements 4 and 5 are unnecessary for proving a
RICO § 1962(d) conspiracy:
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“In order to obtain a conviction for RICO conspiracy, the government does
not need to prove that the defendant committed or agreed to commit two
predicate acts himself, or even that any overt acts have been committed. See
Salinas v. United States, 522 U.S. 52, 63, 118 S.Ct. 469, 139 L.Ed.2d 352
(1997) ("There is no requirement of some overt act or specific act in the
statute before us.") In fact, the Supreme Court has held,
One can be a conspirator by agreeing to facilitate only some of the acts
leading to the substantive offense. It is elementary that a conspiracy may
exist and be punished whether or not the substantive crime ensues, for
the conspiracy is a distinct evil, dangerous to the public, and so
punishable in itself. Id. at 65, 118 S.Ct. 469.” [Emphasis added]
U.S. v. Saadey, 393 F.3d 669 at 676 (6th Cir., 2005). See also In re Motel 6
Securities Litigation, 161 F.Supp.2d 227 at 237 (S.D.N.Y., 2001). RICO
conspiracy does not require the government to prove that any predicate act
was actually committed at all.” [Emphasis added]. Saadey Id. At 677. Neither
the scheme to defraud, United States v. Tadros, 310 F.3d 999, 1006 (7th
Cir.2002); United States v. Pimental, 380 F.3d 575, 585 (1st Cir.2004), nor the
conspiracy, e.g., United States v. Bond, 231 F.3d 1075, 1079 (7th Cir.2000);
United States v. Martin, 228 F.3d 1, 10-11 (1st Cir.2000), has to succeed in
inflicting harm for the participants to be guilty. See Salinas v. United States, 522
U.S. 52, 65, 118 S.Ct. 469, 139 L.Ed.2d 352 (1997) ("A conspirator must intend to
further an endeavor which, if completed, would satisfy all of the elements of a
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substantive criminal offense, but it suffices that he adopt the goal of furthering or
facilitating the criminal endeavor.").
Liability for a RICO conspiracy under Section 1962(d) does not require the
same proof of SWANSON MIDGLEY LLC, CHRISTOPHER BARHORST, and
HOLLY L. FISHER’S participation in the "operation or management" of the
alleged RICO enterprise, just as it does not require proof of commission of all the
other elements of the Section 1962(c) substantive offense. Salinas, 522 U.S. at 65;
see also Smith v. Berg, 247 F.3d 532 at 537 (3d Cir. 2001).
The defendants SWANSON MIDGLEY LLC, CHRISTOPHER
BARHORST, and HOLLY L. FISHER failed to plead an affirmative defense to 18
U.S.C. § 1962(d).
Missouri Rules of Civil Procedure Rule 55.08 Affirmative Defenses states:
“In pleading to a preceding pleading, a party shall set forth all applicable
affirmative defenses and avoidances,… A pleading that sets forth an affirmative
defense or avoidance shall contain a short and plain statement of the facts showing
that the pleader is entitled to the defense or avoidance…”
The defendants have cited no case or statutory authority, much less pled
any facts to show that the RICO conspiracy claim has a defense or avoidance.
“These defenses were listed as conclusory statements and appellants pled no
specific facts to serve as the basis for each defense. Rule 55.08 requires that
a pleading setting forth an affirmative defense shall contain a plain statement
of the facts showing that the pleader is entitled to the defense. The factual
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basis for an affirmative defense must be set out in the same manner as is
required for the pleading of claims under the Missouri Rules of Civil
Procedure. Ashland Oil, Inc. v. Warmann, 869 S.W.2d 910, 912
(Mo.App.1994). Because appellants have not sufficiently pled the alleged
affirmative defenses, they fail as a matter of law. See Id.” Curnutt v. Scott
Melvin Transport, Inc., 903 S.W.2d 184 (Mo. App.W.D., 1995).
The defendants did not pled an affirmative defense to 18 U.S.C. § 1962(d):
“Having failed to allege sufficient facts to establish that it is entitled to the
affirmative defense as a matter of law, Thorton cannot prevail on its motion
for summary judgment upon that basis.”
Lumbermens Mut. Cas. Co. v. Thornton, 92 S.W.3d 259 at pg. 270 (Mo. App.,
2002).
Defendants Waived an Affirmative Defense to 18 U.S.C. §
1962(d)
The defendants SWANSON MIDGLEY LLC, CHRISTOPHER
BARHORST, and HOLLY L. FISHER’S failure to plead an affirmative defense to
18 U.S.C. § 1962(d) resulted in a waiver of the defense: "Generally, failure to
plead an affirmative defense results in waiver of that defense." Detling v.
Edelbrock, 671 S.W.2d 265, 271 (Mo. banc 1984); Lucas v. Enkvetchakul, 812
S.W.2d 256, 263 (Mo.App.1991).
The defendants put the trial court in a position where it cannot grant a
defense or avoidance to 18 U.S.C. § 1962(d) RICO Conspiracy:
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“…in admitting what are held to be affirmative defenses under a general
denial, and in instructing the jury on affirmative defenses, none of which
have been pleaded, we are compelled to reverse this case.”
People's Bank v. Stewart, 117 S.W. 99 at pg. 103, 136 Mo. App. 24 (Mo. App.,
1909).
The effect of James C. Morrow and Abagail L. Pierpoint of Morrow,
Willnauer & Klosterman, LLC’s failure to raise an affirmative defense to RICO
Conspiracy under 18 U.S.C. § 1962(d) is that SWANSON MIDGLEY LLC,
CHRISTOPHER BARHORST, and HOLLY L. FISHER have admitted liability
under Missouri Rule of Civil Procedure 55.09:
“55.09. Failure to Deny, Effect Specific averments in a pleading to
which a responsive pleading is required, other than those as to the amount of
damage, are admitted when not denied in the responsive pleadings. Specific
averments in a pleading to which no responsive pleading is required shall be
taken as denied.”
The defendant TROPPITO & MILLER LLC’s motion to dismiss like the
defendants SWANSON MIDGLEY LLC, CHRISTOPHER BARHORST, and
HOLLY L. FISHER’s motion was unfamiliar with RICO conspiracy controlling
case law. To establish a conspiracy claim under section 1962(d), the Plaintiff need
not prove that the conspirator has committed or agreed to commit the two or more
predicate acts. See Salinas v. United States, 522 U.S. 52, 118 S.Ct. 469, 139
L.Ed.2d 352 (1997). "A conspiracy may exist even if a conspirator does not agree
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to commit or facilitate each and every part of the substantive offense." Id. at 63,
118 S.Ct. at 477 (citing United States v. Socony-Vacuum Oil Co., 310 U.S. 150,
253-54, 60 S.Ct. 811, 858-59, 84 L.Ed. 1129 (1940)). A conspiracy may call for
some co-conspirators to carry out the predicate acts and for others merely to
provide support to the overall conspiracy. In such a case, those providing support
are as guilty as the perpetrators of the acts themselves. See id. at 63-64, 118 S.Ct.
at 477.
As the Supreme Court explained, section 1962(d) contains no requirement
of an overt act to effect the object of the conspiracy. See id. RICO's conspiracy
provision therefore casts a wider net than the general conspiracy provision
applicable to federal crimes, section 371. See id. Thus, under RICO, although "[a]
conspirator must intend to further an endeavor which, if completed, would satisfy
all of the elements of a substantive criminal offense, it suffices that he adopt the
goal of furthering or facilitating the criminal endeavor." Id. at 65, 118 S.Ct. at 477.
A conspirator need not agree to undertake all of the acts necessary for the crime's
completion. See id.
TROPPITO & MILLER LLC has RICO conspiracy liability for
participating in the scheme to defraud the petitioner. A participant in a scheme to
defraud is guilty even if he is an altruist and all the benefits of the fraud accrue to
other participants, Lombardo v. United States, 865 F.2d 155, 159-60 (7th
Cir.1989); United States v. Moede, 48 F.3d 238, 242 (7th Cir.1995); United States
v. Blasini-Lluberas, 169 F.3d 57, 65 (1st Cir.1999); United States v. Oplinger, 150
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F.3d 1061, 1065 (9th Cir.1998), just as a conspirator doesn't have to benefit
personally to be guilty of conspiracy — a point so obvious that the petitioner can't
find a case that states it, although it is implicit in statements of the elements of
conspiracy, of which personal benefit is not one. E.g., United States v. Duran, 407
F.3d 828, 835-36 (7th Cir.2005); United States v. Miller, 405 F.3d 551, 555-56
(7th Cir.2005). For that matter, neither the scheme to defraud, United States v.
Tadros, 310 F.3d 999, 1006 (7th Cir.2002); United States v. Pimental, 380 F.3d
575, 585 (1st Cir.2004), nor the conspiracy, e.g., United States v. Bond, 231 F.3d
1075, 1079 (7th Cir.2000); United States v. Martin, 228 F.3d 1, 10-11 (1st
Cir.2000), has to succeed in inflicting harm for the participants to be guilty.
1. Any failure to allege a predicate Act would not eliminate § 1962(d) claims
The defendants were mistaken over the need to state a claim relevant to a §
1962(c) predicate act:
“Erskine, Satchell, and Branch argue that the conspiracy claims against them
should be dismissed because "where the Plaintiff fails to allege a substantive
violation of RICO, no claim for civil conspiracy to violate RICO may exist."
(Doc. 41 at 6; see also Doc. 55 at 5; Doc. 56 at 1.) This argument is without
merit. First of all, as concluded in the previous section of this discussion,
Lockheed has stated a claim against these three Defendants under section
1962(c). Secondly, the Defendants do not cite any case that supports their
proposition that section 1962(d) claims necessarily fall with section 1962(c)
claims. They all cite Beck v. Prupis, but in that case, in which the Supreme
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Court affirmed the Eleventh Circuit Court of Appeals, the Supreme Court
explicitly declined to either adopt or even address that proposition:
[W]e do not resolve whether a plaintiff suing ... for a RICO conspiracy
must allege an actionable violation under §§ 1962(a)-(c), or whether it is
sufficient for the plaintiff to allege an agreement to complete a substantive
violation and the commission of at least one act of racketeering that caused
him injury.
Beck, 529 U.S. 494, 506 n. 10, 120 S.Ct. 1608, 146 L.Ed.2d 561 (2000).
The issue in Beck was actually "whether a plaintiff can bring a section
1962(d) claim for injury flowing from an overt act that is not an act of
racketeering." Id.”
Lockheed Martin Corp. v. Boeing Co., 314 F.Supp.2d 1198 at 1222-1223
(M.D. Fla., 2004).
Like Lockheed however, the petitioner has stated claims in the form of
extortion and fraud predicate acts.
2. TROPPITO & MILLER LLC “Legal Work” Reves Argument was not
applicable to § 1962(d) claims
TROPPITO & MILLER LLC in its admission on page one of the
suggestion in support of dismissal stated that TROPPITO & MILLER LLC merely
performed “legal work” as alleged in the Petition and Amended Petition at ¶¶ 201298 on pgs. 31-44. The defendant TROPPITO & MILLER LLC through Spencer
J. Brown of Deacy & Deacy, LLP is actually arguing that Reves v. Ernst &
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Young, 507 U.S. 170 (1993) supported dismissal of claims against for 1962(c)
RICO predicate acts of Mail Fraud, Wire Fraud, Hobbs Act Extortion and Theft of
Honest Public Services ( if only Spencer J. Brown had bothered to research any
case law to support his motion for dismissal).
The defendant TROPPITO & MILLER LLC in its “legal work” argument
against RICO predicate acts liability under 1962(c) would be entirely mistaken
over the applicability of Reves v. Ernst & Young, 507 U.S. 170 (1993) to 1962(d)
RICO conspiracy: “See Posada-Rios, 158 F.3d at 857 (concluding "that the betterreasoned rule" is one which does not import the Reves test into a RICO conspiracy
claim, "especially in light of the Supreme Court's recent decision in [Salinas]"
which held "that S 1962(d) is governed by traditional conspiracy law")” Smith v.
Berg, 247 F.3d 532 at fn 12 (3rd Cir., 2001).
Liability for the “passive conspirator” exists notwithstanding Reves v. Ernst
& Young, 507 U.S. 170, 185 (1993). Some defendants claim that the law requires a
showing of "operation or management of the enterprise" to demonstrate a RICO
conspiracy under Section 1962(d).Even though the Supreme Court did hold in
Reves that, to "conduct or participate, directly or indirectly, in the conduct of such
enterprise's affairs, one must participate in the operation or management of the
enterprise itself," the passive conspirator immunity argument fails for the
following reasons.
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First, Reves involved a Section 1962(c) substantive RICO offense not a
Section 1962(d) RICO conspiracy offense. In Reves, the Supreme Court held that
an accounting firm could not be liable under Section 1962(c) for incorrectly
valuing a farm cooperative's assets listed on its financial statements. Reves, 507
U.S. at 179. The Court reasoned that the firm had not "conduct[ed] or participated
... in the conduct" of the enterprise's affairs because it did not participate in the
"operation or management of the
enterprise itself." Id.
All circuits but the Ninth have concluded that Reves addressed only the
extent of conduct or participation necessary to violate Section 1962(c), and did not
address the principles of conspiracy law under Section 1962(d).1 See Smith v.
Berg, 247 F.3d 532 (3d Cir. 2001); United States v. Posada-Rios, 158
F.3d 832, 857 (5th Cir. 1998); Napoli v. United States, 45 F.3d 680, 683-84 (2d
Cir. 1995); MCM Partners, Inc. v. Andrews-Bartlett & Assoc., 62 F.3d 967, 979
(7th Cir. 1995); United States v. Starrett, 55 F.3d 1525, 1547 (11th Cir. 1995);
United States v. Quintanilla, 2 F.3d 1469, 1485 (7th Cir. 1993) ("to hold that
under section 1962(d) the government must show that an alleged coconspirator ...
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As noted, only the Ninth Circuit has ruled that Reves’ on or management" test applies to RICO

conspiracy charges. See Neibel v. Trans World Assurance Co., 108 F.3d 1123, 1128-29 (9th Cir. 1997).
However, Neibel was decided before Salinas, and the Ninth Circuit has not yet revisited its ruling.
Moreover, Neibel relied upon United States v. Antar, 53 F.3d 568, 581 (3d Cir. 1995), another pre-Salinas
decision, which the Third Circuit subsequently ruled was no longer good Smith v. Berg, 247 F.3d at 534.
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participated to the extent required in Reves would add an element to RICO
conspiracy that Congress did not direct"). The Tenth Circuit stated:
"[T]he word 'participate' makes clear that RICO liability is not limited to
those with primary responsibility for the enterprise's affairs, just as the
phrase 'directly or indirectly' makes clear that RICO liability is not limited to
those with a formal position in the enterprise, but some part in
directing the enterprise's affairs is required." Reves II, 507 U.S. at 179, 113
S.Ct. at 1170 (footnote omitted). Id. (footnote omitted). Outsiders, such as
the Title Companies, who are associated with a RICO enterprise and
participate in the operation or management of the enterprise may also be
liable under 1962(c). Reves II, 507 U.S. at 185, 113 S. Ct. at 1173.”
BancOklahoma Mortgage Corp. v. Capital Title Co. Inc., 194 F.3d 1089,
1100 (10th Cir. 1999).
Thus, Reves' "operation or management" standard applies only to
substantive RICO offenses under Section 1962(c) and not to a conspiracy to
violate RICO under Section 1962(d).
Second, after Reves, the Supreme Court specifically set forth in Salinas the
standard for liability under Section 1962(d). See Salinas, 522 U.S. at 65. Such
conspiracy liability requires a showing that: (1) two or more people agreed to
commit a substantive RICO offense, and (2) the defendant knew of and agreed to
the overall objective of the violation. Id.; See Posada-Rios, 158 F.3d at 857 (citing
Salinas); Brouwer v. Raffensperger, Hughes & Co., 199 F.3d 961, 967 (7th
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Cir.2000) (same). There can be no question that the Supreme Court was aware of
its decision in Reves when it decided Salinas, and there is nothing inconsistent
between the two decisions.
Thus, reading Reves and Salinas together, it is clear that a defendant may
be held liable for conspiracy to violate Section1962(c) if it knowingly agrees to
violate the elements of Section 1962(c), one of which is the "operation or
management" of a RICO enterprise.2 However, liability for a RICO conspiracy
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Relying upon Beck v. Prupis, 529 U.S. 494 (2000), Defendants could assert that

Salinas is irrelevant for the purpose of civil RICO claims. Beck involved a chief
executive officer whose employment was terminated when he discovered that
certain of his company's officers were engaged in racketeering. The Court ruled
that the termination, allegedly in furtherance of a RICO conspiracy, was not
independently wrongful under any substantive RICO provision and did not give
rise to a cause of action under Section 1962(c). In Beck, the only mention of
Salinas appears in a footnote:
"[w]e have turned to the common law of criminal conspiracy to define what
constitutes a violation of § 1962(d), .... This case, however, does not present
simply the question of what constitutes a violation of § 1962(d), but rather the
meaning of a civil cause of action for private injury by reason of such a violation."
Beck, 529 U.S. at 501 n.6. However, this sentence does not in any way repudiate
or undercut the Salinas holding. The Beck decision turns rather on the injury
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under Section 1962(d) does not require the same proof of participation in the
"operation or management" of the alleged RICO enterprise, just as it does not
require proof of commission of all the other elements of the Section 1962(c)
substantive offense. Salinas, 522 U.S. at 65; see also Smith, 247 F.3d
at 537.
3. TROPPITO & MILLER LLC Conceded RICO Conspiracy Liability
Under RMSO Rule 55.09
TROPPITO & MILLER LLC, CHRIS M. TROPPITO, NICHOLAS L.
ACKERMAN, and TONY R. MILLER all became liable for the conspiracy’s
preceding acts when they joined the ongoing Novation LLC Cartel RICO
conspiracy. “Acts taken in furtherance of the Enterprise, even before an individual
Defendant joined the conspiracy are actionable under Section 1962(d) if they
further the objectives of the Enterprise. Salinas v. United States, 522 U.S. 52, 6364 (1997).
TROPPITO & MILLER LLC, CHRIS M. TROPPITO, NICHOLAS L.
ACKERMAN, and TONY R. MILLER are liable now that CHRIS M.
TROPPITO, NICHOLAS L. ACKERMAN, and TONY R. MILLER’s have
defaulted by failing to plead any defense, avoidance or answer to the plaintiff’s
petition for affirmative relief under RMSO Rule 55.09.
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  

requirement of Section 1964(c). Id. Thus, violations of Section 1962(d) continue
to be defined under and governed by Salinas.
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Missouri RMSO Rule 55.09 states:
“RULE 55.09 FAILURE TO DENY, EFFECT
Specific averments in a pleading to which a responsive pleading is required, other
than those as to the amount of damage, are admitted when not denied in the
responsive pleadings.”
TROPPITO & MILLER LLC has also not answered or raised affirmative
defenses or avoidances to the Amended Petition charge of 18 USC 1962(d) RICO
Conspiracy in its first responsive pleadings, the Motion to Dismiss for Failure to
State a Claim and the Suggestion in Support, both authored by through Spencer J.
Brown of Deacy & Deacy, LLP. failure to plead an affirmative defense to 18
U.S.C. § 1962(d) has resulted in a waiver of the defense: "Generally, failure to
plead an affirmative defense results in waiver of that defense." Detling v.
Edelbrock, 671 S.W.2d 265, 271 (Mo. banc 1984); Lucas v. Enkvetchakul, 812
S.W.2d 256, 263 (Mo.App.1991).
TROPPITO & MILLER LLC’s failure to answer the charge of 18 USC
1962(d) RICO Conspiracy and CHRIS M. TROPPITO, NICHOLAS L.
ACKERMAN, and TONY R. MILLER’s defaults determines the existence of a
RICO conspiracy and are admissions under RMSO Rule 55.09 that the Novation
LLC Cartel 18 USC 1962(d) RICO Conspiracy exists and that TROPPITO &
MILLER LLC, CHRIS M. TROPPITO, NICHOLAS L. ACKERMAN, and
TONY R. MILLER joined the conspiracy.
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For purposes of the Petition and Amended petition TROPPITO & MILLER
LLC, CHRIS M. TROPPITO, NICHOLAS L. ACKERMAN, and TONY R.
MILLER are now liable for the petitioner’s RICO conspiracy claims: "Once a
conspiracy is shown to exist, the evidence sufficient to link another defendant to it
need not be overwhelming." United States v. Diaz, 176 F.3d 52, 97 (2d Cir.1999)
(quoting United States v. Amato, 15 F.3d 230, 235 (2d Cir.1994)). "[o]nce a RICO
enterprise is established, a defendant may be found liable even if he does not have
specific knowledge of every member and component of the enterprise." Mason
Tenders District Council Pension Fund v. Messera, 1996 WL 351250 at *6
(S.D.N.Y.1996).
CONCLUSION
Whereas for the above reasons depriving this court of appellate jurisdiction, the
plaintiff/appellant respectfully requests the matter be remanded with instructions
to forward the matter to the new venue determined by the parties as a result of
Missouri Rule of Civil Procedure RULE 43.02.

Respectfully submitted,
S/Samuel K. Lipari
SAMUEL K. LIPARI
803 S. Lake Drive
Independence, Missouri 64053
saml@medicalsupplychain.com
Pro se
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing
instrument was forwarded this 7th day of July 2010 by hand delivery, by first
class mail postage prepaid, or by email to:
Marrow, Willnauer & Klosterman, LLC
James C. Morrow #32658
Abagil L. Pierpoint #59997
Executive Hills East, Bldg. A
10401 Holmes Suite 300
Kansas City, MO 64131; (816) 382-1382
jmorrow@mwklaw.com
apierpoint@mwklaw.com
ATTORNEY FOR DEFENDANT
SWANSON & MIDGLEY LLC,
CHRISTOPHER BARHORST
HOLLY L FISHER
4600 MADISON STE 1100
KANSAS CITY, MO 64112; (816) 842-6100
cbarhorst@swansonmidgley.com
hfisher@swansonmidgley.com
Horn Aylward & Bandy, LLC
Danne W. Webb #39384
2600 Grand Blvd. Suite 1100
Kansas City, MO 64108; (816) 421-0700
dwebb@hab-law.com
ATTORNEY FOR DEFENDANT
CHAPEL RIDGE MULTIFAMILY LLC; 3460 NE
AKIN BOULEVARD LEES SUMMIT, MO 64064
Bryan Cave, LLP
Keitha M. Wright #58646
1200 Main Street Suite 3500
Kansas City, MO 64105
816-374-3370 (direct)
keitha.wright@bryancave.com
ATTORNEY FOR DEFENDANT’S LEANNE
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ZELLMER 2300 MAIN ST. STE 900 KANSAS
CITY, MO 64108; (816) 448-3100
lianne.zellmer@regus.com
REGUS PLC; 26 BOULEVARD ROYAL L-2449
LUXEMBOURG; +44 (0) 1932 895059 C/O REGUS
PLC REGISTERED OFFICE 22 GRENVILLE
STREET; ST. HELIER; JERSEY, JE4 8PX
REGUS MANGEMENT GROUP LLC; 15305
DALLAS PARKWAY STE 1400 ADDISON, TX
75001 C/O REGISTERED AGENT CSC LAWYERS
INCORPORATING SERVICE, INC.; 150 S PERRY
ST. MONTGOMERY, AL 36104
Deacy & Deacy, LLP
Spencer J. Brown #18616
920 Main Street, Suite 1900
Kansas City, MO 64105 (816) 421-4000
cld@deacylaw.com
ATTORNEY FOR DEFENDANT’S
TROPPITO & MILLER LLC
508 WALNUT STREET
KANSAS CITY, MO 64106 (816) 221-6006
Troppito & Miller, LLC
508 Walnut Street
Kansas City, MO 64106 (816) 221-6006
ATTORNEY FOR DEFENDANT
NICHOLAS L. ACKERMAN #54761
CHRIS L TROPPITO
TONY R MILLER
508 WALNUT STREET
KANSAS CITY, MO 64106 (816) 221-6006
nla@troppitomiller.com
trm@troppitomiller.com
cmt@troppitomiller.com
South & Associates, P.C.
Blaine Dickeson #57938
6363 College Blvd. Suite 100
Overland Park, KS 66211 (913) 663-7600
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blaine.dickeson@southlaw.com
ATTORNEY FOR WACHOVIA DEALER
SERVICES INC.; 8575 W 110TH ST, STE 100
OVERLAND PARK, KS 66210 WELLS FARGO;
420 MONTGOMERY STREET, SAN FRANCISCO,
CALIFORNIA 94163; (866) 249-3302
Husch Blackwell Sanders LLP
John K. Power #70448
Michael S. Hargens #51077
Sean Laferte #60403
4801 Main Street Suite 1100
Kansas City, MO 64105 (816) 983-8000
john.power@huschblackwell.com
michael.thompson@huschblackwell.com
sean.laferte@huschblackwell.com
ATTORNEYS FOR, GENERAL ELECTRIC
COMPANY, GENERAL ELECTRIC CAPITAL
BUSINESS ASSET FUNDING ORPORATION
AND GE TRANSPORTATION SYSTEMS
GLOBAL SIGNALING, LLC, JEFFREY R.
IMMELT 3135 EASTON TURNPIKE FAIRFIELD,
CT 06828-0001 (203) 373-2211
S/ Samuel K. Lipari
SAMUEL K. LIPARI
803 S. Lake Drive
Independence, MO 64064
816.507.1328
saml@medicalsupplychain.com
Plaintiff, Pro Se
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Docket Entries Results

05/05/2010

5/28/10 9:33 AM

Docket Entry: Summons Returned Non-Est
Text: Document ID - 10-SMCC-3240; Served To - TROPPITO, CHRIS M; Server - DANIEL R.
TAYLOR; Served Date - 23-APR-10; Served Time - 23:59:00; Service Type - Civil Process
Server; Reason Description - Not In When Service Attempted
Docket Entry: Summons Returned Non-Est
Text: Document ID - 10-SMCC-3241; Served To - ACKERMAN, NICHOLAS L; Server - DANIEL
R. TAYLOR; Served Date - 23-APR-10; Served Time - 23:59:00; Service Type - Civil
Process Server; Reason Description - Not In When Service Attempted

05/17/2010

Docket Entry: Motion to Dismiss
Text: Plts amended petition
Filing Party: MILLER , TONY R
Docket Entry: Filing:
Text: of Mot to dismiss amended petition
Filing Party: MILLER , TONY R

05/19/2010

Docket Entry: Motion Filed
Text: Mot for order directing Plt to identify party and to quash service
Filing Party: WELLS FARGO

05/20/2010

Docket Entry: Motion to Strike
Text: Mot to strike defaulting Dft Tony Miller's Mot to dismiss
Filing Party: LIPARI , SAMUEL K
Docket Entry: Response Filed
Text: to Dft Tony Miller's Mot to dismiss
Filing Party: LIPARI , SAMUEL K

Case.net Version 5.9.4.2

Displaying 1 thru 97 of 97 records for all dockets returned for case 0916-CV38273.
Return to Top of Page
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Docket Entries Results

05/20/2010

6/1/10 11:49 AM

Docket Entry:
Text:
Filing Party:
Associated Docket Entries:

Motion to Strike
Mot to strike defaulting Dft Tony Miller's Mot to dismiss
LIPARI , SAMUEL K
05/28/2010 - Motion no Longer an Issue

Docket Entry: Response Filed
Text: to Dft Tony Miller's Mot to dismiss
Filing Party: LIPARI , SAMUEL K
05/28/2010

Docket Entry: Motion Filed
Text: Mot for interpleader
Filing Party: LIPARI , SAMUEL K
Docket Entry: Suggestions in Opposition
Text: to Wells Fargo's Mot for order to identify party and quash service
Filing Party: LIPARI , SAMUEL K
Docket Entry: Dismiss by Ct w/ Prejudice

Docket Entry: Motion no Longer an Issue
Associated Docket Entries: 01/25/2010 - Motion for Extension of Time
lp Motion for Extension of Time to Answer Dft Swanson Midley LLC's Motion and
Suggestion to Dismiss the Plts Petition
Associated Docket Entries: 01/29/2010 - Motion to Dismiss
LP Mot to dismiss amended petition
Associated Docket Entries: 02/03/2010 - Motion to Dismiss
lp Motion to Dismiss Plts Amended Petition For Failure to State a Claim
Associated Docket Entries: 02/03/2010 - Motion for Extension of Time
lp Motion for Extension of Time to Answer Swanson Midgley LLC's Motion and Suggestion
to Dismiss the Plts Petition
Associated Docket Entries: 02/08/2010 - Motion for Extension of Time
lp Motion for Extension of Time to Answer Motion and Suggestion to Dismiss the Plts
Amended Petition
Associated Docket Entries: 02/04/2010 - Motion for Extension of Time
lp Agreed Motion for Enlargement of Time to Respond to Dfts Petition
Associated Docket Entries: 02/16/2010 - Motion to Dismiss
lp Motion to Dismiss Plts Petition
Associated Docket Entries: 02/22/2010 - Motion for Extension of Time
To File Response to Plt's First Amended Petition
Associated Docket Entries: 02/22/2010 - Motion Filed
lp Motion to Require Chapel Ridge Multifamily LLC to Make a More Definite Answer under
rule 55.27(d) and to Adequately Re-Plead Affirmative Defenses 2 thru 7 or Forfeit Them
Associated Docket Entries: 02/22/2010 - Motion for Extension of Time
Motion for Extension of Time to File Response to Plts First Amended Petition
Associated Docket Entries: 02/25/2010 - Motion to Dismiss
lp Motion to Dismiss Plts Amended Petition and Incorporated Memorandum in Support
Associated Docket Entries: 03/01/2010 - Motion to Dismiss
lp Motion to Dismiss Amended Petition
Associated Docket Entries: 03/04/2010 - Motion for Extension of Time
lp Motion for Extension of Time in Which to Respond to GE Dfts and Jeffrey Immelts
Motion to Dismiss
Associated Docket Entries: 03/04/2010 - Motion for Extension of Time
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IN THE STATE OF MISSOURI
JACKSON COUNTY SIXTEENTH CIRCUIT COURT

AT INDEPENDENCE
SAMUEL K. LIPARI,
Plaintiff,
v.
CHAPEL RIDGE MUL TIF AMIL Y LLC, et aI.,
Defendants.

)
)
)
)
)
)
)
)
)

c/) (-:t
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Case No. 0916-CV38273
Division 15

PLAINTIFF'S APPLICATION FOR CHANGE OF VENUE
FROM INHABITANTS FOR CAUSE UNDER MISSOURI CIVIL PROCEDURE

RULE 51.04

COMES NOW Plaintiff Samuel K. Lipari appearing pro se and makes the following Application
For Change of Venue From Inhabitants for Cause under Missouri Civil Procedure Rule 51.04 to remove
the present action from the 16th Circuit and the Western District of Missouri Appellate District for cause.
The plaintiff respectfully requests the court grant the Motion for change of venue for the following reasons:

INTRODUCTION
The inhabitants ofJackson

County, Missouri and the Western District of Missouri have repeatedly

demonstrated a strong prejudice against the plaintiff in their exercise of ministerial duties as non judge
employees of the 16th Circuit Court and Western District of Missouri Appellate District Court and as
public officials with governmental units within Jackson County that are not parties and without a legal
interest in this present action. The inhabitants have therefore demonstrated an insurmountable prejudice in
the deviation of rules, the lack of observance or enforcement of Missouri Supreme Rules including attorney
ethics and in the violation of even Missouri criminal statutes which has not discontinued even with repeated
notices to those same officials within Jackson County governmental offices who represent the inhabitants
of Jackson County in the implementation of policy and conduct against the plaintiff, threatening injury to
his procedural and substantive Due Process rights guaranteed under the Constitution of the State of
Missouri. Whereas for the following reasons the plaintiff respectfully requests that this court automatically
grant his request for a change of Venue From Inhabitants for Cause under Missouri Civil Procedure Rule
51.04.

1

Exhibit 3

IN THE MISSO URI COURT OF APPEALS
WEST ERN DISTRICT

SAMUEL LIPARI,
Appellant,
No WD7o534
Circuit Ct. o816-CVO4217
vs. ( JA C K SO N )
NOVATION LLC., et al.,
Respondents,
O RDER
N O W ON T HIS DAY the Court takes up for consideration all pending motions in this case.
Being fully advised in the premises, the Court finds that the trial court's judgment was not final and
appealable because it did not dispose of all the parties. Specifically, service had never been obtained
on defendant Robert J. Zoliars. Therefore, the trial court never obtained jurisdiction over him, and
the judgment did not dispose of him. Hab ah b eh v. Beruti, too S.W.3rd 851 (Mo. App. WD
2°02.)
IT IS THEREFO RED ORDERED that the appeal herein be, and the same is hereby
dismissed. I n light of this disposition, all pending motions are overruled as moot.
Dated this

d

a

y

of February, 2009.

T 1
CHIEF JUDGE
O
M
cc: D e p a r t m e n t of Civil Records
A S
Samuel K. Lipari
H .
William E. Quirk & Mark Olthoff 816-374-0509
N
John K. Power 816-421-0596
Michael J. Thompson 816-983-8080
Hon. Michael Manners 816-881-4693
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