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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BRET D. LANDRITH, and
SAMUEL K. LIPARI,

Plaintiffs, pro se,
V. Civil Action No. 1:12-cv-01916 (ABJ)

HON. JOHN G. ROBERTS, JR,,
Chief Justice of the United States,

Defendant.

N N N N N N N N N N N N

DEFENDANT’S MOTION TO DISMISS

Defendant, Hon. John G. Roberts, Jr., Chief Justice of the United States (“Chief Justice”),
through undersigned counsel, hereby moves, pursuant to Fed. R. Civ. P. 12(b)(1) and (b)(6) to
dismiss this action. In support of this motion, the Court is respectfully referred to the

Memorandum in Support of Defendant’s Motion to Dismiss. *

! Because Plaintiffs are proceeding pro se, they are informed that failure to respond to a
dispositive motion may result in the district court granting the motion and dismissing the case.
Fox v. Strickland, 837 F.2d 507, 509 (D.C. Cir. 1988). Should the Court dismiss the action under
Rule 12(b)(6) after viewing it as a motion for summary judgment, plaintiffs should take notice
that any factual assertions contained herein may be accepted by the Court as true unless the
plaintiffs submit affidavit or other documentary evidence contradicting the assertions in the
documents on which defendants rely. Fed. R. Civ. P. 56 (e), provides as follows:

(e) Form of Affidavits; Further Testimony; Defense Required. Supporting and
opposing affidavits shall be made on personal knowledge, shall set forth such facts as would be
admissible in evidence, and shall show affirmatively that the affiant is competent to testify to the
matters stated therein. Sworn or certified copies of all papers or parts thereof referred to in an
affidavit shall be attached thereto or served therewith. The court may permit affidavits to be
supplemented or opposed by depositions, answers to interrogatories, or further affidavits. When
a motion for summary judgment is made and supported as provided in this rule, an adverse party
may not rest upon the mere allegations or denials of the adverse party's pleading, but the adverse
party's response, by affidavits or as otherwise provided in this rule, must set forth specific facts
showing that there is a genuine issue for trial. If the adverse party does not so respond, summary
judgment, if appropriate, shall be entered against the adverse party.
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A Proposed Order consistent with this Motion is attached hereto.

By:

Respectfully submitted,
RONALD C. MACHEN JR.
UNITED STATES ATTORNEY
D.C. BAR NUMBER 447889

DANIEL F. VAN HORN, D.C. Bar # 924092
Chief, Civil Division

/sl

CLAIRE WHITAKER, D.C. Bar No. 354530
Assistant United States Attorney

555 4th Street, N.W. E-4216

Washington, D.C. 20530

(202) 514-7137

Claire.Whitaker@usdoj.gov
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BRET D. LANDRITH, and
SAMUEL K. LIPARI,

Plaintiffs, pro se, Civil Action No. 1:12-cv-01916 (ABJ)
V.

HON. JOHN G. ROBERTS, JR,,
Chief Justice of the United States,

Defendant.

S N N N N N N N N N N N

DEFENDANT’S MEMORANDUM IN
SUPPORT OF MOTION TO DISMISS

Defendant, Hon. John G. Roberts, Jr., Chief Justice of the United States (“Chief Justice”),
through undersigned counsel, respectfully submits this memorandum of points and authorities in
support of Defendant’s Motion to Dismiss case for lack of subject matter jurisdiction and failure
to state a claim pursuant to Fed. R. Civ. R. 12 (b) (1) and (6). Plaintiffs are two disgruntled
litigants who have filed multiple cases in other federal and state courts. In this action, Plaintiffs
seek “prospective injunctive relief” from this Court to direct the Chief Justice “in his
administrative and executive functions [as chief executive] to stop federal court judges from
unlawfully furthering a Code of Silence through ineffective judicial ethics enforcement and
ineffective appellate review[.]” ECF No. 1 (Complaint) at 5 and 12. Because this Court has no
jurisdiction to issue an injunction against the Chief Justice and because Plaintiffs’ complaint fails

to state a claim upon which relief can be granted, this case should be dismissed.
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I. The Averments of the Complaint

Although the Complaint is not the model of clarity, it appears to be founded on rulings
of other federal courts (in Kansas and Missouri) involving Plaintiffs Bret D. Landrith and
Samuel K. Lipari.

In the complaint, Plaintiffs aver, inter alia, that the federal courts in their prior cases have
engaged in “damaging tactic[s]” and “scurrilous attacks” toward them. ECF No. 1 (Complaint)
at 11 30-31. In their opposition to Defendant’s motion to extend time, they suggest that they
have been the victims of “criminal retaliation” and “extrinsic fraud” because of their prior
litigation. ECF No.8at2 (1), 4 (1712 and 14), and 6 (117). They seek generalized injunctive
relief from this Court against the Chief Justice for his alleged failure to oversee the federal
judiciary in connection with his role as chief executive officer of the Judicial Conference of the
United States. ECF 1 (Complaint) at 1 12-13. They liken the Chief Justice to a “Walmart store
manager” who has failed to serve the store’s community by permitting shoplifting,

embezzlement and injuries to its customers. Id. at { 72-73.

! Plaintiffs have been unsuccessful litigants in a number of forums. In Kansas, Plaintiff Lipari
has sought relief under the Sherman Antitrust Act to enable his company to compete against a
cartel who he alleges has a monopoly over the business. Plaintiff Landrith, Lipari’s attorney in
the antitrust litigation, was disbarred in Kansas and Missouri for reasons unrelated to the antitrust
litigation and on reciprocal discipline in the federal district court in Kansas and alleges he has
been denied his civil rights in connection with that discipline. The instant action is one in a
series of civil actions filed by Plaintiffs to vindicate their rights. See Medical Supply Chain, Inc.
v. Neoforma, Inc., 419 F.Supp.2d 1316 (D. Kan. 2006); Medical Supply Chain, Inc. v. General
Electric Company, et al., 2004 WL 956100 (D. Kan 2004) affirmed in part, reversed in part by
144 Fed.Appx. 708 (10th Cir.(Kan.) Jul 26, 2005); Medical Supply Chain, Inc. v. U.S. Bancorp,
NA, et al., 2003 WL 21479192 (D. Kan 2003); Bolden v. City of Topeka, 441 F.3d 1129 (10th
Cir. 2006). Landrith has had a Permanent Injunction Imposing Filing Restrictions upon him
granted by the U.S. District Court in Kansas. Landrith v. Kansas Atty. Gen. 2012 WL 5995342 at
*2-7 (D. Kan. 2012). A copy of the Memorandum and Order describing the multiple filings that
led the Court to enter filing restrictions is attached at Attachment 1, see, pp. 7-8.

2
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Specifically, Plaintiffs aver that the Chief Justice has failed to administer the federal
judiciary by permitting “inappropriate” decisions and violations of their civil rights. Id. at ] 25-
33, 48 (allegations in connection primarily with antitrust litigation filed by Plaintiff Lipari); and,
Id. at 11 44-47, 49-51, 56 (allegations in connection with the reciprocal discipline of disbarment
of Plaintiff Landrith based on his disbarment in Kansas and Missouri). They also complain that
both state and federal officials have denied them their civil rights for a variety of other actions
taken, including dismissals of their civil actions on grounds such as lack of subject matter
jurisdiction and absolute immunity of federal judges. Id. at {1 56, 66-69. They believe that they
have been “vilified by federal judges” with no recourse. 1d. at 34-38. In pertinent part,
Plaintiffs allege their harm is as a result of a “Code of Silence” among federal and state judges”
that is “sometimes called the Blue Shield, Blue Wall. Curtin. Veil.” Id. at § 7. Based on this,
Plaintiffs seek a prospective injunction against the Chief Justice “in his administrative and
executive functions [as chief executive] to stop federal court judges from unlawfully furthering a
Code of Silence through ineffective judicial ethics enforcement and ineffective appellate
review[.]” Id. at 1 and 1 12-13. They believe that this relief is available based on Stump v.
Sparkman, 435 U.S. 349, 362-63 (1978) and Pullman v. Allen, 466 U.S. 522 (1984) because,
they assert, the Chief Justice’s failure to control the federal judiciary is ministerial and
nonjudicial and, therefore, he is not entitled to absolute immunity.

Plaintiffs assert jurisdiction under 28 U.S.C. § 1331, the U.S. Constitution and the

Declaratory Judgment Act.
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Il. STANDARDS OF REVIEW

A. Lack of Subject-Matter Jurisdiction

To maintain an action in the federal district court, Plaintiffs must establish that they have
presented a case and controversy, that there is standing to sue, and that there is a jurisdictional
basis for their cause of action. See e.g., Monument Realty LLC v. Wash. Metro. Area Transit
Auth. 535 F.Supp. 2d 60, 67 (D.D.C. 2008). On motion to dismiss challenging of subject-matter
jurisdiction under Rule 12(b)(1), the proponent of jurisdiction bears the burden of proving that it
exists, Khadr v. United States, 529 F.3d 1112, 1115 (D.C.Cir.2008), Because subject-matter
jurisdiction is “an Art[icle] 111 as well as a statutory requirement . . . no action of the parties can
confer subject-matter jurisdiction upon a federal court.” Akinseye v. Dist. of Columbia, 339 F.3d
970, 971 (D.C. Cir. 2003) (quoting Ins.Corp. of Ireland, Ltd. v. Compagnie des Bauxites de
Guinee, 456 U.S. 694, 702 (1982)). In reviewing this case, the Court has an “affirmative
obligation to ensure that it is acting within the scope of its jurisdictional authority,” Grand Lodge
of Fraternal Order of Police v. Ashcroft, 185 F. Supp. 2d 9, 13 (D.D.C. 2001), and in doing so
may “consider such materials outside the pleadings as it deems appropriate to resolve the
question whether it has jurisdiction to hear the case,” Sweeney v. Am. Registry of Pathology, 287
F. Supp. 2d 1, 3 (D.D.C. 2003) (construing Herbert and quoting Scolaro v. Dist. of Columbia Bd.
of Elections & Ethics, 104 F. Supp. 2d 18, 22 (D.D.C. 2000)). “[A]ll of the factual allegations in
the complaint [must be accepted] as true.” Jerome Stevens Pharm., Inc. v. FDA, 402 F.3d 1249,
1253 (D.C.Cir.2005) (citations and internal quotation marks omitted).

B. Failure to State a Claim upon Which Relief Can Be Granted

On motion to dismiss for failure to state a claim upon which relief can be granted under

Rule 12(b)(6), the Court will dismiss a claim if the complaint fails to plead “enough facts to state

4
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a claim for relief that is plausible on its face.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544,
570 (2007), abrogating Conley v. Gibson, 355 U.S. 41 (1957). “A claim has facial plausibility
when the plaintiff pleads factual content that allows the court to draw the reasonable inference
that the defendant is liable for the misconduct alleged.” Ashcroft v. Igbal, 129 S. Ct. 1937, 1949
(2009). Although “[d]etailed factual allegations” are not necessary to withstand a Rule 12(b)(6)
motion to dismiss, a plaintiff must furnish “more than labels and conclusions” or “a formulaic
recitation of the elements of a cause of action.” Martin v. Arc of Dist. of Columbia, 541 F. Supp.
2d 77,81 (D.D.C. 2008) (quoting Twombly, 550 U.S. at 555). The facts alleged in the complaint
“must be enough to raise a right to relief above the speculative level,” or must be sufficient “to
state a claim for relief that is plausible on its face.” I1d. “Determining whether a complaint states
a plausible claim for relief will . . . be a context-specific task that requires the reviewing court to
draw on its judicial experience and common sense.” Igbal, 129 S. Ct. at 1950. “The plausibility
standard is not akin to a probability requirement, but it asks for more than a sheer possibility that
a defendant has acted unlawfully. Where a complaint pleads facts that are merely consistent with
a defendant’s liability, it stops short of the line between possibility and plausibility of entitlement
to relief.” 1d. at 1949 (internal citations and quotation marks omitted). The court “need not
accept inferences unsupported by facts in the complaint, nor must the court accept [Plaintiff’s]
legal conclusions.” Id. (citing Kowal v. MCI Comm’cns Corp., 16 F.3d 1271, 1276 (D.C. Cir.
1994)).
1. ARGUMENT

Both Plaintiffs believe that the Chief Justice is at fault for their lack of success in their

prior federal litigation based on his alleged lack of oversight of the federal judiciary. More

specifically, Plaintiffs claim that the Chief Justice has permitted the federal courts, acting under a
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“Code of Silence,” to conspire to retaliate against Landrith for his protected speech in
representation of Lipari (and other plaintiffs in Bolden v. City of Topeka), and against Lipari for
his association with Landrith (and in so doing, violated his “First Amendment right to advocate”
his case and his right to operate a business). Plaintiffs reference other vague claims at various
points in the complaint, including violation of Landrith’s due process rights in the course of his
disbarment, and prevention of Lipari enjoying the privileges and immunities of United States
citizenship.

A. This Court Lacks Subject Matter Jurisdiction over Plaintiffs’ Law Suit

Plaintiffs ask this Court, by injunction, to order Chief Justice Roberts as the
administrative head of the Judicial Conference of the United States to correct the federal
judiciary who have allegedly ruled inappropriately, i.e., to instruct them presumably not to
dismiss future cases filed by Plaintiffs without a hearing or discovery.

There is no authority for the proposition that this Court may direct the Chief Justice to
take specific actions to affect future rulings by the federal district and appellate judges in future
litigation. The law is well established that this Court lacks subject matter jurisdiction over any
effort to compel official action by the Supreme Court, however that challenge may be styled. As
the D.C. Circuit has explained in affirming the dismissal of a mandamus petition against the
Clerk of the Supreme Court:

We are aware of no authority for the proposition that a lower court may compel

the Clerk of the Supreme Court to take any action. . . [In this case] supervisory

responsibility is exclusive to the Supreme Court and that neither a district court

nor a circuit court of appeals has jurisdiction to interfere with it by mandamus or

otherwise.

In re Marin, 956 F.2d 339, 340 (D.C. Cir.) (internal citations and quotation marks omitted), cert.

denied, 506 U.S. 844 (1992); see also Griffin v. Higgins, No. 99-1576, 1999 WL 10290177, at *1
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(D.D.C. June 18, 1999) (“Plaintiff seeks review of the ‘“administrative determination’ made by a
deputy clerk of the United States Supreme Court in refusing to file his papers. This Court lacks
subject matter jurisdiction to review any decision of the Supreme Court or its Clerk.”).
Similarly, this Court has no authority to supervise the Chief Justice by mandate or otherwise.
Supervisory authority over improper conduct by the federal judiciary is found at 28 U.S.C.

8 351-355. Plaintiffs, in their opposition to Defendant’s motion to extend time, appear to
recognize the statutory process established by which misconduct of the federal judiciary is
addressed. See ECF No. 8 at 9 (citing McBryde v. Committee to Rev. Cir. Council Conduct, 83
F.Supp.2d 135 (D.D.C. 1999)). Although Plaintiffs rely on McBryde to show that they have
established their claim that nonjudicial actions by the Chief Justice are outside of the province of
absolute judicial immunity, it provides no basis for the claims that they make. McBryde
addresses issues in connection with discipline imposed by a judicial council under statutory
authority. Of additional note, Plaintiffs fail to provide the subsequent history of this case which,
in pertinent part, affirmed the trial court. See McBryde v. Committee to Rev. Cir. Council
Conduct, 264 F.3d 52 (D.C.Cir.2001). In any event, there is no support in McBryde for their
proposition that this Court is authorized to impose injunctive relief on the Chief Justice.
Accordingly, Plaintiffs have identified no basis for federal question jurisdiction under 28 U.S.C.
§ 1331.

To the extent that Plaintiffs argue that their Constitutional rights have been violated,
Article 111 of the United States Constitution limits this Court’s review to “Cases” and
“Controversies.” U.S. CONST. art. I11 § 2. A review of the Complaint shows that there is no
concrete case or controversy here. Federal courts have no jurisdiction to act without one. E.G.,

Los Angeles v. Lyons, 461 U.S. 95, 101 (1983); see also Klayman v. Kollar-Kotelly,  F.Supp.2d



Case 1:12-cv-01916-ABJ Document 9 Filed 03/11/13 Page 10 of 14

_,2012 WL 4378192 (D.D.C., September 25, 2012) (appeal pending) (The failure to cite law
demonstrating that the injuries Plaintiffs allege equate to Constitutional violations do not merit
jurisdiction under the Constitution).

Plaintiffs also have no standing to sue as there is no actual or “imminently threatened
injury to persons caused by private or official violation of law.” Summers v. Earth Island Inst.,
555 U.S. 488, 492 (2009).% Here, Plaintiffs argue that it is the Chief Justice’s failure to act as
administrative head of the federal judiciary that has caused their injuries. But, Plaintiffs’ injuries
do not emanate from any action by the Chief Justice. They emanate from their own actions.
Moreover, there is no causal connection between their injuries and the Chief Justice’s conduct as
administrative head of the federal judiciary. Nothing that the Chief Justice does in his capacity
as “Chief Executive Officer” of the Judicial Conference relates in any way to controlling the
manner in which federal judges rule. 28 U.S.C. 8§ 331-32. Thus, there is no injury—in—fact that
is connected to the Chief Justice’s conduct. Indeed, the Plaintiffs’ generalized allegations point
to no particularized injury. And, to the extent that an individual judge’s actions warrant
discipline, it is not the Chief Justice that imposes it. See 28 U.S.C. 88 351-355. Even if this

Court were to agree with Plaintiffs, that they have a cause of action, the relief they seek

2 Standing to sue contains three elements. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560
(1992). First, the plaintiff must have suffered an “injury in fact” as a result of Defendant’s
conduct, i.e., “an invasion of a legally protected interest which is (a) concrete and particularized,
and (b) actual or imminent, not conjectural or hypothetical.” 1d. (citations and internal quotation
marks omitted). Second, there must be “a causal connection between the injury and the conduct
complained of,” i.e ., the injury alleged must be fairly traceable to the challenged action of the
Defendant. Id. Finally, it must be likely that the injury will be redressed by a favorable decision.
Id. at 561. When a plaintiff seeks prospective declaratory or injunctive relief, allegations of past
harms are insufficient. See, e.g., Dearth v. Holder, 641 F.3d 499, 501 (D.C.Cir.2011). A
plaintiff “must show he is suffering an ongoing injury or faces an immediate threat of [future]
injury.” Id. (citing City of Los Angeles v. Lyons, 461 U.S. 95, 105 (1983)).

8
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(reinstatement of Landrith to the bar and the ability of Lipari to participate in trade in the hospital
supply market), are unavailable through this litigation.

With regard to Plaintiffs’ claim of jurisdiction under the Declaratory Judgment Act, it is
well-settled that the Declaratory Judgment Act does not independently create jurisdiction.
Staacke v. U.S. Sec'y of Labor, 841 F.2d 278, 280 (9th Cir.1988). When a plaintiff has a legal
claim under federal law, the Declaratory Judgment Act allows him to obtain a federal court
declaration of his rights under that federal statute. See C & E Serv., Inc. v. District of Columbia
Water & Sewer Auth., 310 F.3d 197, 201 (D.C.Cir.2002) (availability of declaratory relief
presupposes the existence of a judicially remediable right). But, absent that independent legal
right, the Declaratory Judgment Act does not confer jurisdiction. See Gem County Mosquito
Abatement Dist. v. E.P.A., 398 F.Supp.2d 1, 12 (D.D.C. 2005).

B. Failure to State a Claim Upon Which Relief Can be Based.

This law suit should also be dismissed because the Complaint fails to plead “enough facts
to state a claim for relief that is plausible on its facts.” Twombly, 550 U.S. at 570. The facts
Plaintiffs have pled against the Chief Justice focus on judicial decisions by other federal judges
that they believe were inappropriate, retaliatory and scurrilous. Nonetheless, they alleged
negligence by the Chief Justice for permitting this to occur. To the extent that Plaintiffs plead
negligence by the Chief Justice (ECF No. 1 at Count I, pp. 21-22), they have failed to state a
claim for relief because the Chief Justice enjoys absolute immunity for any claim of negligence.
Although Plaintiffs may attempt to argue that they do not seek damages against the Chief Justice,
it is well settled that federal judges enjoy absolute judicial immunity from suits founded in
negligence, whether or not damages are sought, for all actions taken in their judicial capacity.

Sindram v. Suda, 986 F.2d 1459, 1460 (D.C. Cir. 1993); Moore v. Motz, 437 F. Supp. 2d 88, 91
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(D.D.C. 2006) (citation omitted); Hester v. Dickerson, 576 F. Supp. 2d 60, 62 (D.D.C. 2008 )
(citing Mireles v. Waco, 502 U.S. 9, 11 (1991)); Stump v. Sparkman, 435 U.S. 349, 356-57
(1978). The Chief Justice’s role as administrative chief of the federal judiciary is a judicial role.
Although each act “must be examined to determine if it was a function normally performed by a
judge and if the parties were dealing with the judge in his judicial capacity,” administrative acts
by a chief judge have been found to be judicial in nature and protected by absolute immunity.
Martinez v. Winner, 771 F.2d 424, 434 (10" Cir. 1985), vacated on other grounds sub nom.,
Tyus v. Martinez, 475 U.S. 1138 (1986). In Winner, the Court concluded that as chief judge,
Judge Winner was performing a judicial function in assigning cases. Id. It determined that the
*assignment of a case to himself [an administrative task] was a judicial act for which Judge
Winner is entitled to judicial immunity.” Id.

Plaintiffs rely on Pulliam v. Allen, 466 U.S. 522, 541-42 (1984) for the proposition that
judicial immunity does not apply to claims for injunctive or declaratory relief. While Pulliam
did hold that judicial immunity was not a bar to claims for injunctive or declaratory relief under
42 U.S.C. §8 1983, that case was superseded by statute in 1996. See Pub. L. No. 104-317, 110
Stat. 3847 (1996). Recent case law establishes that “[a] judge is immune from all forms of suit
unless s/he has acted either beyond her/his judicial capacity, or ‘in the complete absence of all
jurisdiction.” Bracci v. Becker, 2013 WL 123810 (N.D.N.Y.) *6 (Jan. 9, 2013) (citations
omitted).

Moreover, in Klayman v. Kollar-Kotelly, supra at 2012 WL 4378192, the court
determined that general allegations of bias by a judge lack “facial plausibility” as required by
Twombly as no reasonable inference can be drawn from those facts that defendant was liable for

the conduct alleged. This case is similar in facts to Brumbaugh v. Roberts, 2009 Tex. App.

10
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LEXIS 8566 (No. 03-09-00201-CV). See Attachment 2. In Brumbaugh, the plaintiff, inter alia,
requested the trial court to declare certain Supreme Court rulings unconstitutional and “restore
civil liberties.” He also sought, inter alia, damages from “each justice for dereliction of duty and
fraud.” 1d. at 2. That case was dismissed as there was no arguable basis in law or fact. 1d.

Here, Plaintiff alleges nothing more than the Chief Justice condoned certain allegedly
objectional behavior by a lower court judge(s) in his role as “Chief Executive.” No facts are
presented to establish this claim, nor can there be. Plaintiffs have failed to show in non-
conclusory terms that the Chief Justice knew of any misconduct by the federal judiciary, that he
was authorized by statute to correct the alleged misconduct, and that his alleged “failure to act”
was done in the absence of all jurisdiction. Accordingly, Plaintiffs have failed to state a claim
upon which relief can be based.

CONCLUSION

For the foregoing reasons, Defendant asks the Court to dismiss the Complaint.
Respectfully submitted,

RONALD C. MACHEN JR., Bar # 447889
United States Attorney
for the District of Columbia

DANIEL F. VAN HORN, D.C. Bar # 924092
Chief, Civil Division

By: /sl

CLAIRE WHITAKER, Bar # 354530
Assistant U.S. Attorney

555 4th Street, N.W., E-4216
Washington, D.C. 20530

(202) 514-7137
Claire.Whitaker@usdoj.gov
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CERTIFICATE OF SERVICE

| hereby certify that, on this 11" day of March, 2013, a true copy of the foregoing motion
to extend time was transmitted to Plaintiffs by first class mail, postage pre-paid, to:

BRET D. LANDRITH
5308 SW 10™ Street
Apartment 209
Topeka, KS 66604

SAMUEL K. LIPARI
803 S. Lake Drive
Independence, MO 64064

A courtesy copy has been sent to Plaintiffs by email.

/sl
CLAIRE WHITAKER, Bar # 354530
Assistant U.S. Attorney
555 4th Street, N.W., E-4216
Washington, D.C. 20530
(202) 514-7137
Claire.Whitaker@usdoj.gov
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

BRET D. LANDRITH, )
)
Plaintiff, )
)

v. )

) Case No. 12-2161-CM

)

KANSAS ATTORNEY GENERAL ) -
DEREK SCHMIDT, et al., E: )
: )
Defendants. )
)

MEMORANDUM AND ORDER

I Procedural History
This matter is before the court on plaintiff Bret D. Landrith’s motion for reconsideration (Doc.

92). On November 8, 2012, plaintiff moved the court to reconsider the portion of its November 2,
2012 order (Doc. 88) (“Order”) dismissing all claims brought by plaintiff. In its Order, the court
cautioned plaintiff that a motion for reconsideration of its Order under Local Rule 7.3 was not
encouraged. In addition, the court‘linﬁﬂited"any such motion and responses to five page’s, and stated that
no reply shall be filed. On Novembqlijj, 2012, plaintiff filed a nineteen-page motion to alter or amend
judgment under Federal Rule of Ci‘\;ijlizéProceduré 59(e) (Doc. 89). The court struck the motion for
failure to comply with the court’s above-described restrictions. The text entry strikihg the motion
(Doc. 91) stated that although the court’s Order addressed a motion for reconsideration under Local
Rule 7.3, the restrictions also applied to similar motions filed under Federal Rule of Civil Procedure
59(e). The court also noted that the same legal standard applies under both Local Rule 7.3 and Federal

Rule of Civil Procedure 59(e). Plaintiff then filed the current motion.

SLUI G ray b Gy
76 X¥X . .
5 Exb. B Reconsideration Order
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On November 9, 2012, a day-?e;lfter filing this motion, plairitiff filed a notice of appeal of the
court’s Order to the Tenth Circuit (Doc 93). Because plaintiff’s notice of appeal was filed prior to
disposition of the motion for reconsideration, the Tenth Circuit found that plaintiff’s notice of appeal
was ineffective to appeal the court’s Order. The Tenth Circuit then abated the proceedings in the
appeal (Doc. 98), pending notification of this court’s disposition of the motion for reconsideration.
Finally, several defendants filed a notice of service for a motion for sanctions on November 16, 2012
(Doc. 105) and defendant Brian Frost filed a motion for permanent injunction imposing filing
restrictions (Doc. 106) on November 19, 2012. Defendant Frost’s motion is also before the court.

The court finds that plaintiff’s motion for reconsideration lacks a valid basis for reconsideration
and denies the motion for the reasons; below.;;,Additionally, defendant Frost’s motion for permanent
injunction imposing filing restrictiqn;'siis provisionally granted.

IIl.  Motion for Reconsiderétibn
A. Legal Standard

The decision whether to grant or deny a motion to reconsider is within the court’s sound
discretion. In re Baseball Bat Antitrust Litig., 75 F. Supp. 2d 1189, 1192 (D. Kan. 1999) (citing
Hancock v. City of Okla. City, 857 F.2d 1394, 1395 (10th Cir. 1988) (citation ornivtted)). There are
three grounds that may justify reconsideration: (1) “an intervening change in controlling law”; (2)
“availability of new evidence”; or (3) “the need to correct clear error or prevent manifest injustice.”
Shinwari v. Raytheon Aircraft Co., 25 F. Supp. 2d 1206, 1208 (D. Kan. 1998) (citations omitted). The
burden is on the moving party to shgw tha,t,,qgg og these threé bases for reconsideration apply. Classic
Commc 'ns, Inc. v. Rural Tel. Servs. ‘CIO Inc., 180 F.R.D. 397, 399 (D. Kan. 1998).

“[A] motion for reconsiderai;‘ién is approﬁrjate where the court has misapprehended the facts, a

party’s position, or the controlling law.” Servants of Paraclete v. Does, 204 F.3d 1005, 1012 (10th Cir.
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2000). However, “it is not appropriate to revisit issues already addressed or to advance arguments that
could have been raised in prior briefing.” Coffeyville Res. Ref. & Mktg., LLC v. Liberty Surplus Ins.
Corp., 748 F. Supp. 2d 1261, 1264 (D. Kan. 2010). More importantly, a motion for reconsideration “is
not a second chance for the losing party to make its stronéest case or to dress up arguments that
previously failed.” Voelkel v. Geni?’@{gtorg‘C@zgp.;éi‘:846 F. Supp. 1482, 1483 (D. Kan. 1994).
B. Discussion |

After reviewing plaintiff’s th?ion, the court finds no grounds that warrant reconsideration.
Plaintiff claims that reconsideration is necessary to cérrect clear error on nearly every issue addressed
by the court in its Order. The court disagrees. Plaintiff’s motion for reconsideration does precisely
what the cases above state it cannot do—it revisits issues already addressed, puts forth additional
arguments that were formerly available, and attempts to make a stronger case by enhancing arguments
that previously failed. See Coffeyville, 748 F. Supp. 2d at 1264; Voelkel, 846 F. Supp. at 1483.

This court spent considerable time, effort, and resources addressing plaintiff’s arguments in its
Order. As the court stated several times in its Order, plaintiff’s amended complaint was not only
lengthy, but difficult to comprehelg:}fii.! . szhe:- icogﬁ,.;f%cgd the task of ascertaining plaintiff’s numerous and
often incoherent claims and addressi;g Ithvem‘ épplibpriately. In doing so, the court—in an abundance of
caution—provided multiple baseé fé}ré,;dismissal of plaintiff’s complaint in its entirety. Most
importantly, the court dismissed plaintiff’s entire complaint for failure to state a claim under Rule
12(b)(6). (Doc. 88 at 15.) The Order clearly stated that “all of plaintiff’s claims are conclusory
allegations that cannot withstand a motion to dismiss” and that “[i]n addition to the other reasons stated
in this order, the court dismisses plaintiff’s complaint in its entirety for failure to state a claim.” (/d.)
Even assuming, arguendo, that one of the other bases provided by the court for dismissal was deemed

insufficient, plaintiff’s failure to state a claim against any defendant alone warrants dismissal.
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Plaintiff has not provided 'ar.135 argument that causes the court to conclude it committed clear

colab g .
g

error. Plaintiff has failed to meet his burden to show that reconsideration is warranted and his motion
is denied.
III. Motion for Permanent Injunction Imposing Filing Restrictions

Defendant Frost’s motion for permanent injunction urges the court to impose filing restrictions
against plaintiff. While not by formal motion, defendant Robert D. Dennis also urged the court to
impose filing restrictions in his response to piaintiff’ s motion for reconsideration. (Doc. 94 at1.) In
addition, the response filed by defendants Don Jordan, Rob Siedlecki, Phyllis Gilmore, Bob Corkins,
John Badger, and David Weber included a footnote stating that these defendants have submitted a Rule
11 motion for non-monetary sanctions agamst "’Iftiiéiintiff and intend to file the same within twenty-one

days of their response. (Doc. 100 aj:jS';n.l.) The docket sheet includes a notice of service confirming

S

that the motion for sanctions wéé su %itted to plaintiff on November 16, 2012. (Doc. 105.)

“The right to access to the courts is neither absolute nor unconditional and there is no
constitutional right of access to the courts to prosecute an action that is frivolous or malicious.”
Sieverding v. Colo. Bar Ass’n, 469 F.3d 1340, 1343 (10th Cir. 2006) (quoting Tripati v. Beaman, 878
F.2d 351, 353 (10th Cir. 1989)). A district court has the power under 28 U.S.C. § 1651(a) to enjoin
litigants who abuse the judicial system by harassing their opponents. See Tripati, 878 F.2d at 352
(collecting cases).

Defendant Frost’s well-reasoned motion thoroughly states why a permanent injunction
imposing filing restrictions agains’,c{pillgintiﬁf :iﬁf‘WEﬁanted. Defendant Frost’s motion correctly notes
that injunctions restricting future ﬁlings “ar¢ appropriate where the litigant’s lengthy and abusive
history is set forth; the court proviéfég,f'guidelines as to what the litigant may do to obtain its permission

to file an action; and the litigant receives notice and an opportunity to oppose the court’s order before it
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is implemented.” Andrews v. Heaton, 483 F.3d 1070, 1077 (10th Cir. 2007) (citation omitted).
Landrith’s lengthy and abusive litigation history is discussed in the court’s Order and is more
extensively set forth in defendant Frost’s motion. In an effort to avoid duplicative efforts and to

expedite disposition of this matter for con81derat10n by the Tenth Circuit, the court expressly adopts
Pl g
and incorporates into this order plalntlff”s htlgatlon hlstory as set forth in its Order and by defendant
L :
Frost in his motion. '

Taken directly from the court’s Order:

Plaintiff is no newcomer to this court or to the Kansas state courts. On
December 9, 2005, the Kansas Supreme Court disbarred plaintiff. See In re Landrith,
124 P.3d 467 (Kan. 2005). In his disbarment case, the Kansas Supreme Court noted
that plaintiff “wasted valuable resources because of [his] absolute incompetence and
interference with the administration of justice . . . . [T]he legal profession has been
damaged by [his] false accusations against members of the judiciary; attorneys; court
personnel; and other state, county, and municipal employees.” Id. at 485. Plaintiff’s
history is particularly relevant in addressing plaintiff’s claims in the instant case, as the
Kansas Supreme Court has pointed out his “pattern of misconduct, multiple violations;
[and] lack of acknowledgement of wrongdoing or remorse.” See id. This court agrees
with the Kansas Supreme Court that plaintiff’s “language is occasionally incoherent,
and, more than occasionally, inflammatory” and that plaintiff “consistently fails to cite a
factual basis for his allegations or to develop sensible legal arguments.” See id. at 470,

Plaintiff’s history bfl ﬁi‘b sé"liﬁg\étiﬂdn includes a suit filed during his disbarment,
in which he unsuccessfully 'sought to enjoin his disbarment proceedings. Landkrith v.
Hazlett, No. 04-2215-DVB, (D. Kan. Sept. 22, 2004), aff"d, 170 F. App’x 29 (10th Cir.
2006). Landrith also filedva federal suit, Landrith v. Gariglietti, No. 11-2465-
KHV/GLR, 2012 WL 171339 (D. Kan. Jan. 19, 2012), against Carole Green, the Clerk
of the Kansas Supreme Court, claiming she improperly failed to docket one of his
appeals, and Crawford County Judge John C. Gariglietti, who presided over plaintiff’s
divorce proceedings. That case was dismissed under 28 U.S.C. § 1915(e)(2), and
Landrith’s appeal is pending. Landrith then filed a mandamus action in the Tenth
Circuit, which was denied as moot. In re Landrith, No. 11-3388 (10th Cir. Feb. 21,
2012). His later motion to reopen the mandamus proceeding was also denied. In re
Landrith, No. 11-3388 (10th Cir. Apr. 4, 2012).

In addition to the federal suits described above, plaintiff has filed a suit in the
District Court of Shawnee County, Kansas, with many claims being very similar—if not
identical—to the claims stated in the present case. Landrith v. Jordan, Case No.
10C1436 (Dist. Ct. of Shawnee Cnty. filed Oct. 12, 2010). In fact, in paragraph three of
his amended complaint, plaintiff acknowledges that his amended complaint is
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essentially a continuation of ‘the state-court action. Remarkably, plaintiff also states he
has filed the amended complaint in this court to save defendants the trouble of removing
the action to this court themselves.

(Doc. 88 at 2-3.)
Taken directly from defendant Frost’s motion:

1. Plaintiff graduated law school in 2001. In re Landrith, 280 Kan. 619, 320, 124 P.3d
467(2005). He was disbarred by the Kansas Supreme Court in 2005. Id. at 649.

2. During his brief legal career, plaintiff “filed numerous pleadings containing serious
allegations of misconduct by opposing counsel, members of the judiciary, Shawnee
County District Court employees, and Kansas Court of Appeals staff.” Id. at 623-24.

3. When attorneys filed ethics complaints against him, plaintiff attacked, accusing
opposing counsel and judges of serious ethical violations and misconduct. /d. at 630-31.

4. The disciplinary panel that heard plaintiff’s disbarment case concluded that plaintiff
“felt his law license granted him the ability to allege whatever he wanted against
whatever person or entity, regardless of whether the allegations were true or false.” Id.
at 636,

5. The Kansas Supreme Court observed that during his disbarment proceedings,
plaintiff “has made and continues to make serious accusations against members of the

judiciary, court staff, attorneys, municipal officers and employees, and others.” Id. at
639.

6. In ordering disbarment, the Kansas Supreme Court stated:
[T]he legal system itself suffered injury as a result of Respondent's
misconduct. The Kansas Court of Appeals and the United States District
Court for the District of Kansas wasted valuable resources because of
Respondent’s absolute incompetence and interference with the
administration of justice: Finally, the legal profession has been damaged
by Respondent’s false accusations against members of the judiciary;
attorneys; court personnel; and other state, county, and municipal
employees. (Id. at 648),

T A

7 Plaintiff responded to the disbarment proceedings against him, in part, by filing sult

this case. Landrith v. Hazle"ff No. 04- 2215 DVB (D Kan. Sept. 22, 2004) aff'd, 170
Fed. Appx. 29 (10th Cir. 2006). Mr. Landrith proceeded pro se in his suit against
Hazlett and the various Kansas judges and attorneys.
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8. Following his disbarment, plaintiff has continued filing pro se lawsuits and continued
with the same conduct that resulted in his disbarment. In addition to the instant case and
the case filed against Hazlett, these cases include:

A. Landrith v. The Honorable John Gariglietti, No. 106658 (Kan., filed Aug.
29, 2011, denied Sept. 14, 2012) (original action in mandamus against district
judge that presided over Landrith’s divorce proceedings)'

B. Landrith v. Carol Green Clerk of the Appellate Courts, No. 93673 (Kan.,
denied Jan. 12, 2005) (onglnal action in mandamus); :

C. Landrith v. Garzglzettz and Green 11-CV-02465-KHV-GLR, 2012 WL
171339 (D. Kan. Jan. 19, 2012) (original action seeking federal court review of
actions and decisions by Kansas State District Judge Gariglietti and Carol
Green, clerk of the Kansas Supreme Court, dismissed as “frivolous™);

D. In re Landrith, No. 11-3388 (10th Cir., Feb. 21, 2012) (dismissing original
action in mandamus against the Honorable Kathryn Vratil seeking an order for
her to rule on various motions);

E. Landrith v. Alternative Loan Trust 2007-047 Bank of New York Mellon,
Trustee, two cases pending in the District Court of Johnson County, Kansas,
12CV04615 and 11CV10159 (according to plaintiff, these cases were initially
filed in New York but were dismissed for lack of venue, see Landrith v.
Alternative Loan Trust 2007-0A7 and Bank of New York Mellon, New York
County Supreme Court Index No. 653154/2011);

F. Landrith v. Ban/c-bfi}\/'evﬁ’ Ye$;léiMelZon No. 10-8352 (Kan. App.) (pending);

G. Landrith v. Bank of New York Mellon et al., 12-CV-02352-EFM-DJW (D.
Kan. filed June 5, 2012) (pendmg agamst mul’uple defendants, including various
attorneys and law ﬁrms)

H. Landrith v. Jordan, et al., Case No. 2010 CV 1436 (Dist. Ct. Shawnee
County, Kan., filed Oct. 12, 2010), and on appeal, No. 107959 (Kan. App.)

(pending);

9. None of these cases have resulted in favorable outcomes for plaintiff. While several
cases remain pending, those that have been resolved have been dismissed at the
pleading stage. Plaintiff has not conducted any discovery in these cases. For example, in
Landrith v. Jordan, et al., Case No. 2010 CV 1436 (Dist. Ct. Shawnee County, Kan.,
filed Oct. 12, 2010), despite the case being on file for over two years, no discovery has
been conducted by plaintiff, but multiple petitions and motions have been filed by
plaintiff with no apparent purpose other than to extend the proceedings. [See Doc. 71.3,
state court docket sheet].
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10. All told, many parties have been repeatedly vexed by Mr. Landrith’s baseless
lawsuits. Mr. Frost, Young Williams, various SRS officials, Carol Green, and Judge
Gariglietti, have all been sued twice. Mr. Hazlett and Bank of New York Mellon have
been sued by plaintiff at least three times each. Lawsuits have been filed against
opposing counsel, see Landrith v. Bank of New York Mellon, et al., 12-CV-02352-EFM-
DIW (D. Kan. filed June 5, 2012), against presiding judges, see Landrith v. The
Honorable John Gariglietti, No. 106658 (Kan., filed Aug. 29, 2011, denied Sept. 14,
2012) and Landrith v. Gariglietti and Green, 11-CV-02465-KHV-GLR, 2012 WL
171339 (D. Kan. Jan. 19, 2012) and In re Landrith, No. 11-3388 (10th Cir., Feb. 21,
2012), and against other attorneys and officials that have somehow caused plaintiff
consternation, see Landrith v. Carol Green, Clerk of the Appellate Courts, No. 93673
(Kan., denied Jan. 12, 2005) and Landrith v. Jordan, et al., Case No. 2010 CV 1436
(Dist. Ct. Shawnee County, Kan., filed Oct. 12, 2010) and the present case.

11. In the two lawsuits against Frost, plaintiff asserted the same baseless allegations and
claims. [Compare Doc. 18 and Docs.,28-2 and 28-5].

12. In the present lawsuit;‘piaintiff has made serious allegations of ethical and legal

misconduct against opposiqgv.“fgounsel and the district judge presiding over the identical

state suit. /E.g., Doc. 18, p.’51-60]. .

13. Plaintiffs allegations are without basis in fact, and in some instances are outright

false. For example, Mr. Landrith has repeatedly accused Frost’s counsel with

fraudulently misrepresenting the law in Shawnee County District Court. /See Doc. 18,

269]. Plaintiff has maintained this argument despite it being blatantly false. /See Doc.

28, p. 26, Doc. 28-3, p. 18]. Such false and inflammatory accusations serve no

legitimate purpose and appear to be nothing more than excuses for plaintiff's failed

state case against Frost.

14. Prior to his disbarment, plaintiff represented Donna Huffman, David Price, and

“Baby C”. In the present lawsuit, plaintiff continues to assert the civil rights of these

individuals, despite his lack of license to practice law.
(Doc. 107 at 2—6 (original formatting and citations retained).)

Additionally, this court is ,sg::ligﬁed,_thé{g‘ gafl?jhtiﬂ"s litigation history meets the five factors
enumerated in United States v. Kettlgif, No. 91-3011, 1991 WL 94457 at *6 (10th Cir. June 3, 1991)
(internal citations and quotation's'dﬁi;t\fced)). Pleiiﬁtiff’s lengthy litigation history, set forth above, is
vexatious, harassing, and duplicative. Plaintiff has failed to support his conclusory claims and he

appears to have no objective good faith basis of prevailing. With the exception of one case, plaintiff

has proceeded pro se. The court has stated several times that plaintiff has cost this court, the clerk’s

LT VTR
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office, and the defendants considerable amounts of time, effort, and resources in responding to and

ruling on his lengthy and often incoherent filings. Plaintiff’s repeated filings and failures to heed the

specific directions of this court suggest thgf 1885er sanctions would prove inadequate.

The most important questib{fj’éf “whether the litigant who has a history of vexatious litigation is
likely to continue to abuse the judicsixi‘gi‘;process af;d harass other parties” is answered in the affirmative.
See Kettler, 1991 WL 94457 at *6 (citation omittéd).‘ The most obvious demonstration of plaintiff’s
continued abuse can be found in his response (Doc. 108) to defendant Frost’s motion for filing
restrictions. Plaintiff’s response fails to address the substance of defendant Frost’s motion. Instead, it
consists mainly of allegations against parties, counsel, and members of the judiciary—with the newest
allegation claiming that defendant Frost’s counsel committed fraud on this court and caused this court
to violate a federal statute. Plaintiff’s pattern is clear: on multiple occasions, he has brought the same
claims against the same parties and alleged serious misconduct without factual support. His conduct
has resulted in serious repercussidnvs%los's';bf}f‘"\ll'li;s?'fvli\?elihood, his law license. Yet, he persists. As
plaintiff’s “conspiracy” broadens, the;e isno telljng which additional government officials, members
of the judiciary, or other defendaﬁg 1Wlll féce plaintiff’s baseless allegations.

The court thus provisionally grants defendant Frost’s motion and adopts (with minor changes)
his proposal for filing restrictions to be imposed against plaintiff as to this case, the subject matter of
this case, the parties to this case, and all parties related to this case in any manner. The following filing
restrictions, set forth in Appendix A, shall apply unless objections by plaintiff (described below)
convince this court otherwise. These filing restrictions are based on similar restrictions imposed in this
Circuit. Zhu v. Fed. Hous. Fin. Bd., No. 04-2539-KHV, 2007 WL 1266887, at *6~7 (D. Kan. May 1,
2007) objections overruled, No. 04-2539-KHV, 2007 WL 1455891 (D. Kan. May 15, 2007); see also

Andrews, 483 F.3d at 1078 (appro_}'f!@gg:simil@ﬁ;iﬁjglnction).

,,,,,,
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Plaintiff has responded to défgldant Froéf’s motion for filing restrictions; however, his
response largely consists of arguments raised in previous filings. Plaintiff’s conclusion section does
state that he believes that the imposition of filing restrictions “would be contrary to the public policy of
facilitating redress for grievances” in federal court. (Doc. 108 at 10.) Plaintiff also states his belief
that he serves an important function in “vindicating his personal constitutional rights in federal courts”
and notes his confidence that the Tenth Circuit will rule in his favor. (/d. at 10~11.) Although plaintiff
has had an opportunity to respond to the proposed filing restrictions, the court will allow plaintiff an
additional opportunity to object to the court’s proposed sanctions. Plaintiff’s objections must comply
with the following conditions: plavi;ntiﬁfs Writtéﬁf objections shall specifically address the proposed
restrictions, shall not include any arguments previously made by plaintiff in this case, and shall be
limited to no more than five double:ig';;;aced pageé using twelve-point font and containing one-inch
margins.

Plaintiff’s written objections are due on or before December 6, 2012. If plaintiff fails to file
timely objections, the filing restrictions will take effect ten calendar days from entry of this order. If
plaintiff does file timely objections, these filing restrictions will not take effect unless and until the
court rules against plaintiff on his objections. If the filing restrictions take effect—whether due to
plaintiff’s failure to timely file written objections or following a court order ruling against plaintiff’s
objections—and if the Tenth Circuit should reverse any portion of this court’s Order, plaintiff may
then file a motion asking the court to ‘llft t\]__;l.@‘ @éipg;;restrictions.

IT IS THEREFORE ORDERED that Plaintiff’s Motion for Reconsideration (Doc. 92) is
denied. K §

ITIS FURTﬁER ORDEREi) that Defendant Frost’s Motion for Injunction Imposing Filing‘

Restrictions (Doc. 106) is provisionally granted.
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IT IS FURTHER ORDERED that on or before December 6, 2012, plaintiff may file written

objections to the above-proposed filing restrictions. Plaintiff’s written objections must comply with
0 (1‘(",’ ‘ }‘%el H

Enlh e BT .
the following conditions: plaintiff’s written objections shall specifically address the proposed

21

restrictions, shall not include any al_‘éu‘iments previéusly made by plaintiff in this case, and shall be
limited to no more than five double;ggaced pagevs' using twelve-point font and containing one-inch
margins. If plaintiff fails to file timely objections, thé filing restrictions will take effect on ten calendar
days from entry of this order. If plaintiff does file timely objections, these filing restrictions will not
take effect unless and until the court rules against plaintiff on his objections.

IT IS FURTHER ORDERED THAT if the filing restrictions take effect and if the Tenth
Circuit should later reverse any portion of this court’s Order, plaintiff may then file a motion asking
the court to lift the filing restrictions.

Dated this 30th day of November, 2012, at Kansas City, Kansas.

S dH
Vil

N

E - s/ Carlos Murguia ‘
i CARLOS MURGUIA _

‘ United States District Judge

o

Appendix A
Injunction

Unless he first obtains leave to proceed pro se, Bret D. Landrith is ENJOINED from filing ‘any
claim in the United States District Court for the District of Kansas in or related to the subject matter of
District of Kansas case number 12-2161-CM without the representation of an attorney licensed to
practice in the State of Kansas and admitted to practice in this Court. Landrith is further ENJOINED
from commencing any pro se litigation in this court against the persons; entities, counsel, and
insurance companies of the parties involved 1\n ~1:‘2:’-1261~CM unless he first obtains leave to proceed

pro se or unless he is represented by c"_i‘)unsel as set forth above.

Xg9 -11-
86
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Procedures for Petition Seeking Leave to File Pro Se Action

Any documents which plaintiff wishes to submit for filing shall be mailed or hand-delivered
during regular business hours to the Clerk of the United States District Court, United States
Courthouse, 444 Southeast Quincy, Topeka, Kansas 66683. As a prerequisite to filing a pro sé
complaiﬁt, plaintiff must submit three documents: |

(1) “Petition Pursuant to Court Order Seeking Leave to File a Pro Se Action”;

(2) An affidavit as directed below;.and.~ |

(3) The complaint which ﬁlai;‘iiiff proposes to file in this court.

1. The Petition Pursuant to Court Order Seeking Leave to File a Pro Se Action must contain the
following information:

(a) Asto each defendant, whether that defendant previously was a pérty, or was in any way
involved in, any prior lawsuit by plaintiff, and if so, in what capacity; and

(b) As to any state or federal lawsuit to which plaintiff is or has been a party, the case caption,
plaintiff’s involvement in the suit, the status and disposition of each lawsuit.

2. The affidavit shall be in proper legal form and must state the following: 1) whether plaintiff
has previously raised the proposed claims in any federal or state court; and 2) that the pleading is filed
in good faith, is not malicious, bang‘i‘ has argug}}lg,,@erit.

3. Tﬁe proposed complaint‘rm,jl;st coingly with this order, the Federal Rules of Civil Procedure,
and the Local Rules of Practice of t;h'glUnited States District Court for the District of Kansas. |

If plaintiff submits a petition for leave to file a pro se action pursuant to this order, the Clerk of
the Court will accept the documents, mark them received, and immediately forward them to the
undersigned judge. Failure to comply with the procedures and principles mandated by this order shall

be sufficient grounds for denying plaintiff’s petition. If the court grants the petition, the Clerk of the

o -12-
87"
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Court shall file the complaint and related materials effective the date of the order. The case shall be

assigned pursuant to the Local Rules of Practice.

This order shall not interfere with pending federal litigation which involves plaintiff,

' i.}'i(;: H
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2009 Tex. App. LEXIS 8566, *

Jerry D. Brumbaugh, Appellant v, Justice John Roberts, Justice Samuel Alito, Justice Ruth B.
Ginsburg, Justice John P. Stevens, Justice Stephen Breyer, Justice David Souter, Justice
Clarence Thomas, Justice Antonin Scalia, and Justice Anthony Kennedy, Appellees
NO. 03-09-00201-CV
COURT OF APPEALS OF TEXAS, THIRD DISTRICT, AUSTIN

2009 Tex. App. LEXIS 8566

November 6, 2009, Filed

SUBSEQUENT HISTORY: Petition for review denied by Brumbaugh v. Roberts, 2010 Tex.
LEXIS 459 (Tex., June 18, 2010)

PRIOR HISTORY: [*1]
FROM THE COUNTY COURT AT LAW NO. 2 OF TRAVIS COUNTY. NO. C-1-CV-09- 002314,
HONORABLE ERIC SHEPPERD, JUDGE PRESIDING.

DISPOSITION: Affirmed.

CORE TERMS: abuse of discretion, arguable, martial law, civil liberties, technology,
frivolous, declare, slight, case law, interpreting

COUNSEL: Jerry D. Brumbaugh, appellant, Pro se, Helena, MT.

Justice Antonin Scalia, Justice of the United States Supreme Court, Supreme Court of the
United States, appellee, Pro se, Washington, DC.

Justice David Souter, Justice of the United States Supreme Court, Supreme Court of the United
States, appellee, Pro se, Washington, DC.

Justice Ruth B. Ginzburg, Justice of the United States Supreme Court, Supreme Court of the
United States, appellee, Pro se, Washington, DC.

Justice Stephen Bryer, Justice of the United States Supreme Court, Supreme Court of the
United States, appellee, Pro se, Washington, DC.

Justice Anthony Kennedy, Justice of the United States Supreme Court, Supreme Court of the
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United States, appellee, Pro se, Washington, DC.

Justice Clarence Thomas, Justice of the United States Supreme Court, Supreme Court of the
United States, appellee, Pro se, Washington, DC.

Justice John P. Stevens, Justice of the United States Supreme Court, Supreme Court of the
United States, appellee, Pro se, Washington, DC.

Justice Samuel Alito, Justice of the United States Supreme Court, Supreme Court of the United
States, appellee, Pro se, Washington, DC.

The Honorable John Roberts, Chief Justice of the United States Supreme Court Supreme Court
of the United States, appellee, Pro se, Washington, DC,

JUDGES: Before Chief Justice Jones, Justices Waldrop « and Henson v.

OPINION BY: G. Alan Waldrop v

OPINION

MEMORANDUM OPINION

Jerry D. Brumbaugh appeals from the dismissal of his suit against the justices of the United
States Supreme Court. Brumbaugh requested that the trial court declare certain Supreme Court
rulings unconstitutional and restore civil liberties, stop or fix the drug war, outlaw all mind
control technology, declare martial law unlawful, and collect $ 10,000 from each justice for
dereliction of duty and fraud. The trial court dismissed, concluding that Brumbaugh's claims had
only a slight chance of success and did not appear to have any arguable basis in law or fact.
The trial court then concluded that the suit was frivolous and dismissed it. See Tex. Civ. Prac, &
Rem. Code Ann. art. 13.001 (West 2002). We affirm the dismissal.

A trial court can dismiss a suit filed by an indigent as frivolous after considering whether (1) the
action's realistic chance of ultimate success is slight; (2) the claim has no arguable basis in law
or in fact; or (3) it is clear that the party cannot prove [*2] a set of facts in support of the
claim. Id. We review such a dismissal for an abuse of discretion. Black v. Jackson, 82 S.W.3d
44, 49-50 (Tex. App.--Tyler 2002, no pet.). The test for abuse of discretion is whether the trial
court acted without reference to any guiding rules and principles or whether the act was
arbitrary and unreasonable. Downer v. Aquamarine Operators, Inc., 701 S.W.2d 238, 241-42
(Tex. 1985). We affirm.

In his petition, Brumbaugh complained about the application of constitutional and statutory
provisions by courts and law enforcement agencies. He contended that some case law
interpreting the constitution and statutes interferes with his right to know what the law is, and
that some case law interpreting the Fourteenth Amendment adversely affected his interactions
with others and divested individuals of civil liberties. He also complained that the enforcement
of statutes punishing possession of marijuana impermissibly interfered with his constitutionally
protected pursuit of happiness. He further complained that the Supreme Court should never
have allowed mind-control technology to be used and that a presidential declaration of martial
law was unconstitutional. In [*3] his brief, Brumbaugh characterizes his case as a struggle
against tyranny.

We have reviewed the record and find no abuse of discretion in the trial court's dismissal of
Brumbaugh's claims. We cannot say that the court acted unreasonably by concluding that his
case was unlikely to succeed and was not supported by arguable law or provable fact.

Affirmed.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BRET D. LANDRITH, et al.,
Plaintiffs, Civil Action No. 1:12-cv-01916 (ABJ)

V.

HON. JOHN G. ROBERTS, JR,,
Chief Justice of the United States,

Defendant.
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Upon consideration of Defendant’s Motion to Dismiss, the opposition and reply thereto,

and for the reasons set forth in said motion, it is this day of , 2013,

ORDERED, that said motion is granted, and it is
FURTHER ORDERED, that this case is dismissed for failure to state a claim upon which

relief can be based.

UNITED STATES DISTRICT JUDGE
Copies to Plaintiffs, pro se:

BRET D. LANDRITH
5308 SW 10" Street
Apartment 209
Topeka, KS 66604

SAMUEL K. LIPARI
803 S. Lake Drive
Independence, MO 64064



