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CORPORATE DISCLOSURE STATEMENT UNDER F.R.A.P. 26.1 

 Medical Supply Chain, Inc. (now dissolved) has no parent companies, 

subsidiaries, or affiliates that have issued shares to the public. The appellant 

continues business in the hospital supply business as a sole proprietorship.  

ORAL ARGUMENT STATEMENT UNDER F.R.A.P.  34(a)(1) 

 The appellant believes oral argument will greatly aid the court because of the 

volumous record despite the absence of discovery or evidence being accepted for 

trial. 

PRIOR OR RELATED APPEALS AND LITIGATION 

 Medical Supply Chain, Inc. v. US Bancorp, NA, et al, case no. 02-2539-CM 

(“Medical Supply I”) Case 2:05-cv-02299-CM-GLR ( All federal claims 

dismissed, state claims expressly dismissed without prejudice. No discovery or 
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evidentiary hearings. Medical Supply’s counsel admonished for failing to research 

facts or law, including asserting an express private right of action under the USA 

PATRIOT Act.) 

 Medical Supply Chain, Inc. v. US Bancorp, NA, et al 112 Fed. Appx. 730 

(10th Cir. 2004) (Medical Supply’s counsel sanctioned double attorney’s fees and 

costs $23, 956.00 for asserting the existence of an express private right of action 

under the USA PATRIOT Act and asserting co-conspirators identified in the 

complaint need not be named defendants.) 

 Medical Supply Chain, Inc. v. General Electric Company, et al., KS Dist. 

case no. 03-2324-CM (“Medical Supply II”) (All federal claims dismissed, state 

claims expressly dismissed without prejudice. No discovery or evidentiary 

hearings. Medical Supply’s counsel admonished for failing to research facts or law 

including asserting that co-conspirators identified in the complaint need not be 

named defendants.) 

Medical Supply Chain, Inc. v. General Electric Company, et al. 144 Fed. 

Appx. 708 (10th Cir. 2005) (Trial court overturned for ruling against sanctions 

based on merits of state contract claims.) 

In re Landrith, 124 P.3d 467, 485-86 (Kan. 2005) ( Medical Supply’s 

counsel disbarred for taking the African American civil rights plaintiff in Bolden 

v. City of Topeka, Kan., 441 F.3d 1129 (10th Cir., 2006)  to federal court and for 

representation James Bolden’s witness American Indian David Price.) 
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Samuel Lipari v. General Electric Company, et al. 16th Cir Mo. Case no. 

0616-CV07421. ( Defendant’s Motion for Dismissal overruled, then removed to 

W.D. of Missouri by defendants.) 

In Re Samuel K. Lipari, ( Petition for Writ of Mandamus to require 

remanding of Samuel Lipari v. General Electric Company, et al. Denied), (8th Cir. 

2006). 

Samuel Lipari v. General Electric Company, et al. W.D. MO. Case no. 06-

0573-CV-W-FJG Remanded for lack of federal jurisdiction. 

Samuel Lipari v. US Bancorp, NA, et al, 16th Cir Mo. Case no. 0616-

CV32307. (Defendants removed to W.D. of Missouri asserting diversity.) 

Ex Rel Samuel Lipari, v. Hon. Michael Manners WD of Missouri Court of 

Appeals Case no. 68703, ( Petition for Writ of Mandamus to require discovery be 

granted in Samuel Lipari v. General Electric et al 16th Cir Mo. Case no. 0616-

CV32307. Denied.) 
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Ex Rel Samuel Lipari, v. Hon. Michael Manners Mo. Sup. Ct. Case no. 

SC88756, ( Petition for Writ of Mandamus to require discovery be granted in 

Samuel Lipari v. US Bancorp, NA, et al, 16th Cir Mo. Case no. 0616-CV32307. 

Denied.) 

Scott Eckersley v Matthew Roy Blunt et al 16th Cir. Case no. 0816-

CV00118, ( Defamation and, wrongful attorney disbarment and wrongful 

termination case by state attorney author of memo requiring Missouri to retain 

emails including email related to defendants’ Insure Missouri scheme to replace 
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Ex Rel Matthew R Blunt,et al,v. Hon. Michael Manners Mo. Sup. Ct. Case 

no. SC88756 ( Petition for Writ of Mandamus to require order dividing action to 

be withdrawn. Granted.) 

Samuel Lipari v. US Bancorp, NA, et al, United States District Court, 

Western District of Missouri Case No. 06-1012-CV-W-FJG. (Plaintiff has 

petitioned for remand arguing removal is improper due to existence of diversity 

when the same claims were filed under supplementary jurisdiction in Medical 

Supply Chain, Inc. v. Neoforma et al W.Dist. of MO Case No. 05-0210- CV-W-

ODS which are now Medical Supply Chain, Inc. v. Neoforma et al KS Dist. Court 

Case No.: 05-2299.) 

Rochester v. C.R. Bard, Inc., Tyco International Inc., Tyco Healthcare 

Group LP, Novation LLC, VHA Inc., Premier and Premier Purchasing. United 

States District Court, Eastern District of Texas Civil Action No. 304 CV 060, ( A 
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lawsuit brought by hospital supply manufacturer Rochester. C.R. Bard settled for 

$49 million dollars. Premier has been dismissed from the antitrust claim in an 

agreement to pay Rochester $8.8 million dollars. ) 

Samuel Lipari v. US Bancorp, NA, et al. 8th Circuit Court of Appeals, 08-  

03087. ( An appeal over the denial of remand and transfer of Samuel Lipari v. US 

Bancorp, NA, et al. W.D. of Mo. Case no. 06-cv-01012-FJG to Kansas District Court 
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02146-CM after the Kansas District Court partially dismissed the plaintiff’s 

claims.) 

Samuel Lipari v. General Electric Company, et al. 08- 03087 ( A premature 

notice of appeal over the sufficiency of RICO claims and an open motion for recusal in 

Samuel Lipari v. General Electric Company, et al. W.D. of Mo. Case no.  07-0849-

CV-W-FJG). 

CERTIFICATE OF APPELLATE JURISDICTION      
 

 The district court had original jurisdiction over the antitrust claims pursuant 

to 28 U.S.C. § 1337, and supplemental jurisdiction pursuant to 28 U.S.C. § 1367. 

The court has jurisdiction under 28 U.S.C. § 1291. Full Draw Prod. v. Easton 

Sports Inc., 182 F.3d 745 at 749 (10th Cir., 1999).   

 The appeal is from the trial court’s July 7th, 2008 order striking appellant 

Samuel K. Lipari’s Motion for Reconsideration of the court’s earlier striking of a 

Rule 60(b) Motion to reopen the dismissal order. 

 The jurisdiction over the present appeal is challenged by Lipari v. US 
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Bancorp Inc. and US Bank NA, KS Dist. Case no. 07-cv-02146 matter or 

controversy.  
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 1 

BRIEF OF THE APPELLANT 

 The appellant Samuel K. Lipari appearing pro se respectfully requests that 

the Court of Appeals for the Tenth Circuit overturn the trial court’s dismissal of 

the Rule 59(e) Motion and grant relief from judgment for the following reasons:  

STATEMENT OF THE CASE 

 Medical Supply, having lost a prospective injunctive relief action against a 

subset of alleged hospital supply co-conspirators brought the present action for 

damages against the same and additional co-conspirators resulting from their 

subsequent conduct, including conduct to interfere with Medical Supply’s 

litigation. The interference deprived Medical Supply of counsel, however the 

Missouri corporation was dissolved and its rights assigned to the appellant.  After 

the trial court recognized the appellant’s right to proceed pro se on the assigned 

contract claims involving the same nucleus of facts, the appellant filed a Rule 

60(b) Motion which was stricken by the court over the appellant’s pro se status. 

The appellant then filed a timely Rule 59 Motion to Alter or Amend which was 

also stricken. The appellant Samuel K. Lipari now appeals. 

STATEMENT OF FACTS 
 
 The plaintiff filed a pro se motion on February 13, 2008 for new trial on this 

court’s dismissal order denying the plaintiff’s pro se standing and dismissing the 

plaintiff’s federal claims with prejudice under F.R.Civ. P. Rule 60(b). See Aplt. 

App. v. IV pgs. 1505-1534 Motion for New Trial See Aplt. App. v. IV pgs.1539-

1565 and Plaintiff’s Response to Defendant’s Opposition See Aplt. App. v. IV 
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pgs. 1569-1571.  The Rule 60(b) Motion gave the trial court notice that the US 

Supreme Court over ruled this court’s controlling circuit’s sufficiency of pleading 

standard shortly after the trial court memorandum and order of dismissal was 

issued in Erickson v. Pardus, No. 06-7317 (U.S. 6/4/2007). See Aplt. App. v. IV 

pgs.1539-1565. 

 The trial court was given notice it had overruled its determination of the 

plaintiff Samuel K. Lipari’s standing as an assignee of the dissolved Medical 

Supply Chain, Inc. appearing pro se in the same matter which continues under the 

styled Lipari v. US Bancorp et al. Case no. 07-cv-02146-CM-DJW. See Aplt. 

App. v. X pgs. 3806-3808. 

 The trial court did not consider the timely motion for reconsideration brought 

by Samuel K. Lipari bringing attention to elements of each claim that the 

complaint sufficiently stated due to the now overruled determination Samuel K. 

Lipari did not have standing to appear pro se. See Aplt. App. v. VII pgs. 2785-

2786 ¶ 2. 

 The elements of each claim and their place in the complaint are also 

identified in the plaintiff’s 06- 3331 (10th Cir.) appeal brief See Aplt. App. v. XII 

pgs. 4531-4545.  The Appeal Brief excerpt Statement of Facts was incorporated in 

the Rule 60 (b) as Exb 1.  See Aplt. App. v. VII pgs. 2452-2467 

 The Tenth Circuit Court of Appeals declined to exercise jurisdiction over the 

plaintiff’s 06- 3331 appeal due to untimeliness. See Aplt. App. v. VII pgs. 2421-

2433 



 3 

 The Memorandum & Order of the trial court expressly states the bias the 

court has against this plaintiff and his representatives for vindicating the public 

policy of the US Congress and seeking relief from the Novation LLC hospital 

supply cartel. See Aplt. App. v. IV pgs. 1505-1534 

 The trial court through its order threatens to injure the plaintiff and his 

representation if he seeks to exercise his rights in this matter, which has deprived 

the plaintiff of meaningful representation. See Aplt. App. v. IV pg 1533 ¶ 1,2,3. 

 The New York Times on November 18, 2007 printed a feature story of a 

Novation manager who witnessed all the forms of conduct of the cartel alleged in 

the plaintiff’s complaint and this article was included in the Rule 60(b) as Exb 2. 

See Aplt. App. v. VII pg. 2462.  

 The trial court was given notice in the Rule 60(b) Motion the plaintiff’s 

Missouri state law antitrust claims will be filed in Independence, Missouri 

unnecessarily duplicating the present litigation if the present federal claims are not 

reopened. See Aplt. App. v. VII pg. 2448 ¶ 10. 

 The plaintiff filed his Rule 60(b) motion after this court recognized his 

standing to proceed pro se as the assignee of his dissolved corporation’s claims 

under Missouri State Law governing corporations in styled Lipari v. US Bancorp 

et al. Case no. 07-cv-02146-CM-DJW, the same case or controversy as Case No. 

05- 2299 as defined by Article III of the U.S. Constitution and 28 U.S.C. § 1367:  

“Missouri law does, however, allow a dissolved corporation to assign its 
claims to a third- party.  See, e.g., Smith v. Taylor-Morley, Inc., 929 S.W.2d 
918 (Mo. Ct. App. 1996) (upholding dissolved corporation’s written 
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assignment of rights to a purchase contract).  The assignee may sue  to 
recover damages for the dissolved corporation’s claims.  Id. (holding 
assignee of dissolved corporation’s rights under a purchase contract could 
sue for injuries to dissolved corporation for breach of the purchase contract).  
Here, plaintiff alleges that he is the assignee of all rights and interests of 
Medical Supply, including the claims in this lawsuit.  Accepting as true all 
material allegations of the complaint and construing the complaint in favor 
of plaintiff, the court finds that plaintiff has met his burden at this stage of 
the proceeding.  Defendant’s motion is denied with respect to standing.”  
 

  Order signed by Judge Carlos Murguia recognizing plaintiff’s standing as 

assignee of  MSC’s claims. Exb 3 Order Lipari v. US Bancorp et al. Case no. 07-

cv-02146-CM-DJW . See Aplt. App. v. VII pg. 2786 

 The trial court’s order recognizing the plaintiff’s status as assignee of his 

federal claims occurred after the court’s decision on August 7, 2006, striking four 

motions filed by the plaintiff. See Aplt. App. v. V pg. 1803. 

 The plaintiff now appellant’s materially identical arguments supporting pro 

se standing as an assignee of MSC’s claims produced two different results because 

of the intervening decision of the US Supreme Court in Erickson v. Pardus, No. 

06-7317  (U.S. 6/4/2007) (2007) overruling the Tenth Circuit and requiring facts 

pled in a complaint to be accepted as true. See Aplt. App. v. VII pgs. 2447-2477 

and Lipari v. US Bancorp et al. Case no. 07-cv-02146-CM-DJW at Aplt. App. v. 

IX pgs. 3339- 3796 and Aplt. App. v. VIII pgs.   2996-3003. 

 The February 13, 2008 Rule 60(b) filing was a motion and not a pleading. 

The trial court ordered the plantiff/appellant’s F.R.Civ. P. Rule 60(b) motion 

struck without a hearing. See Aplt. App. v. VII pg. 2735 
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 The trial court’s order striking the plaintiff’s Rule 60(b) and threatening 

sanctions gives effect to the defendants’ unlawful actions to deprive the 

plaintiff/appellant of the representation of an unimpaired attorney documented at 

length in the plaintiff’s complaint dismissed by the court. See Aplt. App. v. I pgs. 

¶¶ 399-406 on pgs. 173-175; ¶¶ 413-418 on pgs. 176-177; ¶¶ 488-491 on pgs. 192-

193; ¶¶ 573-585 on pgs. 201-203;and motions to withdraw from Dennis Hawver 

See Aplt. App. v. VII pgs. 2434-2439; Aplt. App. v. X pgs.  3873-3878 

 The trial court’s repeated sanctioning of the plaintiff for being correct on the 

application of controlling law of this circuit and in direct contradiction of the 

express language of Congress providing multiple private rights of action in the 

USA PATRIOT Act and in contradicting the US Supreme Court on the lack of 

preclusion for subsequent antitrust and RICO acts in the Medical Supply litigation 

has the foreseeable ad terrorem effect of depriving the plaintiff/appellant of 

counsel and of capital from potential new investors to enter the market for hospital 

supplies monopolized by the Novation LLC cartel. 

 Facts regarding the sufficiency of the complaint: Medical Supply’s 

complaint begins with a three-page outline that states the specific numbered 

sections where averments of facts supporting the required elements of Medical 

Supply’s claims are stated. 

 At ¶¶ 107-108 aplt. app. at pgs. 36-39 Medical Supply states the controlling 

case law giving legal jurisdiction for Medical Supply’s current action for damages 

after earlier failing to obtain prospective relief.  
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 Medical Supply’s current action does not seek to undo orders made in 

Medical Supply I. 

 No final judgment on Medical Supply’s claims was entered in Medical 

Supply I, the earlier action for prospective relief. Pg. 1952. 

 The trial court in Medical Supply I expressly dismissed supplemental 

Medical Supply claims related to contract and theft of trade secrets without 

prejudice and those claims were brought in Missouri state court by Samuel Lipari 

pro se and were subsequently removed by the defendants to Western District of 

Missouri, the court where they were previously filed as part of the current claim or 

controversy. Aplt. App. at 2432.. Lipari sought remand based on the argument 

removal was improper. Aplt. App. at 2511. 

 The trial court dismissed Medical Supply’s current federal claims for failing 

to sufficiently plead the elements. No discovery has been granted in this or the 

preceding actions.  

 The following is an incomplete set of averments from the complaint (Aplt. 

App. at 36-151) that are listed relative to the subheadings identified by controlling 

precedent as the elements for sufficiently pleading the underlined claims: 

Sherman Act § 1:  
 
(1) a contract, combination, or conspiracy among two or more indep. actors;  
 
 Medical Supply’s complaint alleges with detailed facts the formation of a 

cartel in the combination of the former competitors Novation, LLC, Neoforma, 

Inc., Robert J. Zollars, Volunteer Hospital Association and University 
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Healthsystem Consortium for the purpose of creating Exclusionary Contracts and 

Loyalty Agreements to restrain trade in  ¶¶ 178-220 Aplt. App. v. I pgs. 127-131. 

(2) that unreasonably restrains trade;   
 

In ¶¶ 255 –309 Aplt. App. v. I pgs. 144-154 Medical Supply’s complaint 

describes the defendants’ concerted refusal to deal in denying the agreed escrow 

accounts Medical Supply and the Independence, Missouri US Bank branch had 

planned to capitalize Medical Supply’s entry into the hospital supply market 

(alleged to be group boycott a per se unreasonable restraint of trade). 

In ¶¶ 337-369 Aplt. App. V. I pgs. 157-165 Medical Supply’s complaint 

describes the defendants’ concerted refusal to deal in concerted effort with the non 

defendant alleged co-conspirators GE And GHX, LLC to act against their own 

short term profit interest and in knowing coordination with Neoforma, Inc. in an 

intentional effort to deprive Medical Supply in June 2003 of its contracted or 

bargained for capitalization of $350,000.00 to enter the market for hospital 

supplies (alleged to be group boycott a per se unreasonable restraint of trade). 

In ¶¶ 203-210 Aplt. App, v. I pgs. 132-134 ¶¶ 386-396 Aplt. App. v. I pgs. 

170-171 Medical Supply’s complaint describes the defendants’ product tying 

arrangements (alleged illegal product tying arrangements a per se unreasonable 

restraint of trade). 

In ¶¶ 419-422 Aplt. App v. I pgs. 176-177 Medical Supply’s complaint 

describes the defendants’ plans to merge the direct competitors Neoforma with 

GHX LLC to monopolize all of the product market for hospital supplies delivered 
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though electronic supply chain systems in the nation (alleged to be combination to 

restrain trade horizontally a per se unreasonable restraint of trade). 

(3) is in, or substantially affects, interstate commerce 
 
 Medical Supply’s complaint alleges a substantial harm to consumers, 

hospitals, nursing homes, state governments, national health insurance plans and 

thousands of lost lives from decreased access to healthcare resulting from 

artificially inflated prices, ¶¶ 59-89 Aplt. App. v. I pgs. 104-109. 

Sherman Act § 2: Monopolization 
 
(1) the possession of monopoly power  

 Medical Supply Chain’s complaint at ¶¶ 380, 438 Aplt. App. v. I pgs. 169, 

180 alleged power over a controlling market share of hospital supplies, ¶ 455 Aplt. 

App. v. I pg. 185 power through long term exclusive dealing contracts to maintain 

higher prices. See Medical Supply Chain’s complaint at ¶¶ 36, 50, 502 Aplt. App. 

v. I pgs. 100, 102, 193 alleged power to dominate early stage capitalization. 

See also Medical Supply Chain’s complaint at ¶¶ 420, 467, 502 Aplt. App. 

v. I pgs.   177, 188, 193 alleged power over 80% of hospital supplies through 

supply chain systems by merging Neoforma with GHX LLC. 

a. ability to control prices 

Medical Supply Chain’s complaint at ¶¶ 122, 208, 216 Aplt. App. v. I pgs.  

115, 133, 135 alleged power to extract kickbacks. 



 9 

 Medical Supply Chain’s complaint at ¶¶ 116, 120, 129, 137, 139, 149, 152, 

161, 221, 365, 380, 438, 455 Aplt. App. v. I pgs. 114, 115, 117, 118, 119, 120, 

121, 123, 136, 164, 169, 180, 185 alleged power to maintain higher prices. 

b. exclude competition 

Medical Supply Chain’s complaint at ¶¶ 56, 148, 181, 208 386, 387, 434 

Aplt. App. v. I pgs. 103, 120, 127, 133, 170, 170, 180 alleged power to exclude 

competition. 

Medical Supply Chain’s complaint at ¶ 207 Aplt. App. v. I pg. 133 alleged 

power to force tying arrangements . 

(2) in the relevant market 

 Medical Supply Chain’s complaint under heading # 2 “The Relative 

Markets” at Aplt. App. v. I pgs. 99-101 identified two relevant product markets 

and the upstream capitalization services market: 

i. relevant products  

Medical Supply’s complaint alleges the first relevant product market in ¶¶ 

33-36 Aplt. App. v. I pg. 100 as goods in the 1.8 trillion dollar hospital supply 

market. 

Medical Supply’s complaint alleges the second relevant product market in 

¶¶ 37-41 Aplt. App v. I pg. 100 as hospital supply products distributed through 

artificial intelligence enhanced supply chain systems utilizing the internet.  
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Medical Supply’s complaint alleges the third relevant product market in ¶¶ 

42-46 Aplt. App. v. I pg. 101 as capitalization services for new technology 

companies seeking to finance entry into the hospital supply market. 

ii. geographic markets 
 

Medical Supply’s complaint alleges all three relevant product markets to be 

national; sub heading a and ¶¶ 33, 36 on Aplt. App. v. I pg. 100 for the first 

relevant market of hospital supplies and sub headings b, c and ¶¶ 46 on Aplt. App. 

v. I pg. 101 for the second and third relevant markets of hospital supplies through 

electronic supply chain management systems and new healthcare technology 

companies respectively. 

(2) the willful acquisition or maintenance of that power  
 

Medical Supply alleges ongoing conduct to acquire and maintain monopoly 

power through anticompetitive practices by the defendants nationwide in the three 

identified relevant product markets in ¶¶ 47-56 Aplt. App v. I pgs. 101-103 

through a scheme to falsely state price savings to member hospitals annually to 

conceal increased costs from kickbacks that originated October 24, 1979 and 

continues to the present ¶¶ 109-133 Aplt. App. v. I pgs. 113-117; through a 

marketing scheme by the named defendants using commercial bribes through 

remunerations to healthcare systems under contracts in violation of the federal 

Anti-Kickback Act, 42 U.S.C. § 1320a-7b ¶¶ 134-145 Aplt. App. v. I pgs. 118-

120; through combination and conspiracies among the defendants to exclude 

competitors from the market for hospital supplies and the market for hospital 
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supplies through electronic supply chain systems; through using the data obtained 

to enforce the cartel’s increased prices among suppliers allowed in to the cartel’s 

distribution network ¶¶ 146-151 Aplt. App. v. I pgs. 120-122; through syndicates 

to make markets in initial offerings to capitalize healthcare technology companies, 

control which firms would be allowed into the distribution network and 

consequently be attractive to stock investors, to extort equity from new firms 

entering the hospital supply market and to force the management of Neoforma to 

compromise the interests of its investors, violate its prospectus and not to compete 

with Novation, VHA and UHC ¶¶ 151-161 Aplt. App. v. I pgs. 121-123; and 

illegal tying arrangements ¶¶ 203-210, Aplt. App. v. I pgs. 132-133 ¶¶ 386-396, 

Aplt. App. v. I pgs. 170-171. 

Sherman 2 Unilateral refusal to deal ¶¶ 492-495 Aplt. App. v. I pg. 192; 

Sherman Act § 2: Conspiracy to Monopolize 
 
(1) a combination or conspiracy to monopolize;  

Medical Supply alleged specific agreements in paragraphs  ¶¶ 178-218 to 

combine forces between competitors in a conspiracy to monopolize hospital 

supplies, hospital supplies delivered through electronic supply chain systems and 

the upstream capitalization of new technology suppliers entering the market for 

hospital supplies. 

(2) overt acts done in furtherance of the combination or conspiracy;  

Medical Supply alleged specific acts in paragraphs  ¶¶ 455-465 Aplt. App. 

v. I pgs. 185-188 to further the conspiracy or combination. 
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(3) an effect upon an appreciable amount of  interstate commerce;  

Medical Supply alleged a staggering effect on interstate commerce from the 

monopolization in paragraphs  ¶¶ 47-94 Aplt. App. v. I pgs. 101-110 

(4) a specific intent to monopolize 

Medical Supply alleged a specific intent to monopolize in ¶¶ 419-422 Aplt. 

App. v. I pgs. 176-177describes the planned merger between Neoforma and GHX 

LLC to monopolize hospital supplies distributed through electronic supply chain 

systems. 

Section 8 of the Clayton Act, 15 U.S.C. § 19 

(1) one person serves as a director of two or more corporations;  
 

Medical Supply alleged specific information about exchange of directors. 

Including the in ¶ 176 Aplt. App. v. I pg. 127 non defendant co-conspirator 

(defendant Novation subsidiary ¶ 378 Aplt. App. v. I pg. 169) Cardinal Health, 

Inc.’s Robert Zollars, and joined Neoforma, Inc as CEO (¶ 13 Aplt. App. v. I 98). 

In ¶ 235 Aplt. App v. I pg. 139 Medical Supply’s complaint describes the 

defendants’ placement of defendant VHA designees on two of the seven seats on 

the defendant Neoforma board of directors, ¶ 368 Aplt. App v. I pg. 165 describes 

US Bancorp’s interlocking directorships and an exchange of directors with the two 

dominant GPO founders of GHX LLC the Defendant Novation and Premier, ¶ 372 

Aplt. App v. I pg. 166 describes how the defendants through The Piper Jaffray 

Companies subsidiary Piper Jaffray Ventures actively participated in and held 

seats on the boards of directors of their client companies, facilitating the 
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monopolization of the markets for hospital supplies and hospital supplies in e-

commerce, ¶ 424 Aplt. App v. I pg. 177 describes how The Piper Jaffray 

Companies exchanged directors with Novation. 

(2) the combined capital of any corporation exceeds $1 million; 
 

Medical Supply’s complaint at ¶ 55 Aplt. App v. I pg. 103 states that two of 

the companies the complaint alleges defendants exchanged directors with Premier 

and Novation negotiated contracts worth more than $30 billion, ¶ 376 Aplt. App v. 

I pg. 167 states Novation does $36 billion dollars in sales annually, ¶ 372 Aplt. 

App v. I pg. 166 states that Piper Jaffray Ventures had $225 million dollars under 

management, ¶ 377 Aplt. App v. I pg. 168 states that Neoforma has $10 billion in 

sales and receives $ 62 Million a year from Novation. Subheading 11 states 

Neoforma is worth $150 Million dollars. Subheading 11 states Piper Jaffray is 

worth $750 Million dollars. 

(3) each corporation is engaged in whole or in part in interstate commerce;  

Medical Supply’s complaint alleges the defendants engage in interstate 

commerce ¶¶ 33, 36 Aplt. App v. I pg. 100 and sub headings b, c and ¶ 46 Aplt. 

App v. I pg. 101 sub heading f, ¶ 376 Aplt. App v. I pg. 167.  

(4) the corporations compete with one another 
 

Medical Supply’s complaint describes the defendants’ elimination of 

competition amongst each other after exchanging directors in ¶¶ 40, 147, 378, 150, 

181, 191, 376, 378, 455, 457, 458, 464, 466, 500 Aplt. App v. I pgs 100, 120, 169, 

120, 127, 129, 167, 169, 185, 186, 186, 187, 188, 193.   
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18 U.S.C. § 1962(c) (RICO) 
 
(1) participated in the conduct  

Medical Supply’s complaint alleges at ¶¶ 430, 488, 507, 573, 574 Aplt. 

App v. I pg. 179, 191, 194, 200, 201 that specifically named defendants 

participated in the operation and management of the hospital group purchasing 

enterprise to artificially inflate prices paid by Medicare, Medicaid and Champus. 

The complaint alleges that the defendants created agreements through unlawful 

acts and that Shughart Thomson & Kilroy later became part of that enterprise ¶ 

512 Aplt. App v. I pg. 195. 

(2) of an enterprise  

Medical Supply’s complaint alleges at ¶¶ 151-152, 159-161 Aplt. App v. I 

pg. 121, 123 that US Bancorp, US Bank, Andrew Cesere, Jerry Grundhoffer, Piper 

Jaffray and Andrew S. Duff took over Neoforma, Inc. and ran it counter to 

Neoforma’s business plan and prospectus and against the interests of its investors 

for the purposes of furthering the RICO enterpise scheme to overcharge 

government and private insurers for hospital supply costs.  

(3) through a pattern  

 Medical Supply’s complaint alleges more than two predicate acts in 

furtherance of the Defendants’ enterprise. Over 14 acts are listed infra: 

(4) of racketeering activity: 

i.  18 U.S.C. § 1962(c) Hobbs Act Prohibited Extortion 
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Medical Supply’s complaint alleges theft of trade secrets at ¶¶ 297, 316-322 

Aplt. App v. I pg. 152, 155 theft of trade secrets to obstruct Medical Supply’s 

entry into the hospital supply market in violation Hobbs Act. 

Medical Supply’s complaint alleges extortion at ¶¶ 171, 180, 198, 210, 211, 

213, 215, 219, 368, 369, 399-406, 414, 416-418, 479-482-485, 488, 490 Aplt. App 

v. I pg. 125, 127, 131, 133, 134, 134, 135, 136, 165, 165, 172-174, 175, 176, 190-

190-191, 191, 191. 

ii.  18 U.S.C. § 1962(c) Commercial Bribery 

Medical Supply’s complaint alleges commercial bribes ¶¶ 141-143 Aplt. 

App v. I pg. 119 (HRDI scheme) ¶¶ 184, 210, 211 Aplt. App v. I pg. 128, 133, 

134. 

In ¶ 143 Aplt. App v. I pg. 119 Medical Supply’s complaint alleges Robert 

J. Baker, UHC, Curt Nonomaque, VHA and Novation LLC have made use of 

payments to a third party in which hospital CEO’s are stakeholders in order to 

conceal the commercial bribe nature of the payments through Healthcare Research 

and Development Institute (“HRDI”)  

iii.  18 U.S.C. § 1962(c) Fraud based Allegations subject to Rule 9 

Medical Supply pled fraudulent RICO predicate acts describing who, what, 

where and when misrepresentations were made and how they materially deceived 

to further the enterprise and injure Medical Supply in ¶ 268 Aplt. App v. I pg. 148 

Fraudulent failure to reveal US Bancorp’s ownership of the treasury fund selected 

for escrow accounts, despite fiduciary relationship; ¶¶ 275, 278 Aplt. App v. I pg. 
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149 Fraud pretext of USA PATRIOT ACT; and ¶¶ 392-396 Aplt. App v. I pg. 171 

Novation’s creation and use of a fraudulent Surgical Instrument savings calculator 

software program, ¶ 126 Aplt. App v. I pg. 116 Novation’s inflated system wide 

savings report for 2005.  

In ¶ 152 Aplt. App v. I pg. 121 the complaint identified US Bancorp, US 

Bank, Andrew Cesere, Jerry Grundhoffer, Piper Jaffray and Andrew S. Duff 

benefit from Piper Jaffray’s false recommendations on Neoforma that US Bancorp 

and Piper Jaffray were fined and paid $32.5 million fine to settle these securities 

fraud charges brought by with the SEC, NASD, NYSE, NASAA, and the New 

York Attorney General for the fraudulent research. 

Association in Fact Enterprise 

(1) union or group of individuals associated in fact although not a legal entity 

 The group purchasing enterprise alleged was different than the defendants’ 

corporate and subsidiary relationships and included the companies Novation LLC, 

Neoforma, Inc. VHA and UHC that had partial ownership in each other, but also 

included US Bancorp, US Bank and the Piper Jaffray companies which were 

independent legally of the first set of companies. Medical Supply also alleged the 

enterprise to include General Electric, HRDI and Shughart Thomson & Kilroy, 

which had no common ownership with the other entities. See ¶¶ 141-143, 151-

153, and 365-369 Aplt. App v. I pg. 119, 121 and 164-165. 

(2) some type of organizational structure 
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Medical Supply at ¶¶ 147-153 Aplt. App v. I pg. 120-121 describes the 

organizational structure of the group purchasing enterprise. Each defendant’s role 

in the group purchasing enterprise is described throughout the complaint. 

(3) operation and control of the Enterprise 

Medical Supply’s complaint alleges at ¶¶ 580-581 Aplt. App v. I pg. 201 

that Shughart Thomson & Kilroy created the plan to retaliate against Medical 

Supply outside of the courtroom and implemented the plan, carrying out 

operations to assist in accomplishing the group purchasing enterprise’s objectives.  

18 U.S.C. § 1962(d) (RICO) Conspiracy: 

(1) independent violation of subsections (a), (b), or (c) 

Medical Supply’s complaint alleges the above independent violations of 18 

U.S.C. § 1962(c) theft of trade secrets at ¶¶ 297, 316-322 Aplt. App v. I pg. 152, 

155 theft of trade secrets to obstruct Medical Supply’s entry into the hospital 

supply market in violation Hobbs Act. Medical Supply’s complaint alleges 

extortion at ¶¶ 171, 180, 198, 210, 211, 213, 215, 219, 368, 369, 399-406, 414, 

416-418, 479-482-485, 488, 490 Aplt. App v. I pg. 125, 127, 131, 133, 134, 134, 

135, 136, 165, 165, 172-174, 175, 176, 190-190-191, 191, 191. Medical Supply’s 

complaint alleges commercial bribes ¶¶ 141-143 Aplt. App v. I pg. 119 (HRDI 

scheme) 184, 210, 211 Aplt. App v. I pg. 128, 133, 134. 

(2) conspiracy to violate 

Medical Supply’s complaint alleges conspiracy to violate RICO at ¶¶ 347, 

370, 374, 398, 404-407, 428, 430, 487, 549 Aplt. App v. I pg.  . 
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(3) knowing participation  

 Medical Supply’s complaint alleges knowing participation at ¶¶ 410, 425, 

427, 430, 488, and 549 Aplt. App v. I pg. 174, 178, 178, 179, 191, 199. 

(4) at the direction of defendant co-conspirators: 

 Medical Supply’s complaint alleges conduct directed by coconspirators at 

¶¶ 405, 413, and 488 Aplt. App v. I pg. 173, 175, 191. 

 (5) specificity what the agreement was,  

 Medical Supply’s complaint alleges specifically the agreement or scheme-

the over arching plan to illegally inflate hospital supply costs to overcharge 

government and private health insurers was at ¶¶ 109-130, 430, 573 Aplt. App v. I 

pg. 113-117, 179, 200. 

(6) who entered into the agreement,  

 Medical Supply’s complaint alleges what persons and entities entered into 

the agreement at  ¶¶ 141-143, 151-153, 365-369 Aplt. App v. I pg. 119, 121, 164-

165  and at ¶¶ 410, 425, 427, 430, 488, and 549 Aplt. App v. I pg. 174, 178, 178, 

179, 191, 199. 

(7) the agreement commenced,  

 Medical Supply’s complaint alleges at ¶ 573 Aplt. App v. I pg. 200 that 

“The Defendants targeted Medical Supply’s founder in 1995 and targeted Medical 

Supply upon its incorporation in 2000” and that the coconspirators renewed their 

agreement commencing at ¶ 430 Aplt. App v. I pg. 179 “…in the period from 

December 14, 2004 to February 3rd, 2005.” 
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(8) what actions were taken in furtherance of it 

 Medical Supply’s complaint alleges actions in furtherance of the conspiracy 

at ¶¶ 413-418, 580-592 Aplt. App v. I pg. 175-176, 108-204. 

 Medical Supply’s supplemental state law claims against GE from Medical 

Supply II were improperly removed from Missouri 16th Circuit State Court at 

Independence, Missouri to the Western District of Missouri court of Hon. Judge 

Fernando J. Gaitan, Jr. whose Judicial Conference disclosure stated was on the 

board of St. Luke’s Healthcare System, a Lee’s Summit Missouri hospital that co-

owns the defendant VHA and the defendant Novation LLC. 

 Hon. Senator Mike DeWine, the chair of the US Senate Judiciary 

Committee's Antitrust Subcommittee hearing that during the fourth year of 

antitrust hearings on the defendant Novation’s anticompetitive conduct in the 

hospital supply market concluded Novation’s abuses could be better corrected 

with private antitrust litigation than with new legislation ¶ 95 Aplt. App v. I pg. 

110. Senator Mike DeWine lost his re-election on November 4, 2006. The senator 

from Missouri, Hon. Jim Talent also lost his seat in part because of the healthcare 

issue. See KC Star Buzz Blog Sept 29, 2006 Campaign Ad Buzz | McCaskill 

criticizes Talent on Medicaid. 

On December 12, 2006 Hon. Judge Fernando J. Gaitan, Jr. remanded the 

action back to state court for lack of federal jurisdiction. The defendants then 

committed subsequent RICO frauds and the state court judge permitted the 
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complaint to be amended to include racketeering claims. The defendants then 

removed the action to the W.D. of Missouri for a second time. 

President George Bush who has observed that there is an absence of 

competition in healthcare (¶ 47 Aplt. App v. I pg.on pg. 101) came to St. Luke’s 

Health System in Lee’s Summit, Missouri with Secretary of Health and Human 

Services Michael Leavitt, two days after the State of the Union speech to 

personally initiate the administration’s plan to make healthcare affordable. Office 

of the President, January 25, 2007 press release. 

Governor Matt Blunt described in the complaint ¶ 85 Aplt. App v. I pg. 108 

as having to cut Missouri citizens from Medicaid because of hospital supply cost 

increases, made healthcare the central priority of his State of the State speech but 

on January 25th chose to speak about healthcare at other Missouri communities 

rather than appear with President George Bush in Lee’s Summit. Office of the 

President, January 25, 2007 press release Comments of Secretary Leavitt. 

On the same day, the New York Times reported that the Attorney General for the 

State of Connecticut, Richard Blumenthal reached a settlement with H.R.D.I. that 

Medical Supply identified as a co-conspirator but did not name as a defendant 

over the commercial bribes given to hospital administrators ¶¶ 141-143 Aplt. App 

v. I pg. 119. H.R.D.I. agreed to end operations as a for profit company. “Group 

Settles Health Sales Conflict Case”, NY Times Jan. 25, 2007 

 US Bancorp and US Bank NA removed the supplemental state claims in 

the present action to the Western District of Missouri court of Hon. Judge 
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Fernando J. Gaitan, Jr. Medical Supply filed a timely motion for remand alleging 

improper removal, fraud and lack of federal jurisdiction over the exclusive federal 

jurisdiction of this court over the matter or controversy then in appeal to the Tenth 

Circuit and that the W.D. of Missouri court should abstain from exercising 

jurisdiction due to the first to file rule Samuel Lipari v. US Bancorp, NA, et al. 8th 

Circuit Court of Appeals, 08- 03087. The matter was transferred to Kansas District 

Court as Lipari v. US Bancorp, NA, et al. KS. Dist. Court. No. 07-cv-02146-CM 

where the court proceeded to make orders in the action while it was in appeal and 

presently makes orders on substantive issues while this appeal is proceeding. See 

Aplt. App v. IX pgs. 3321,3335; v. X pgs. 3806, 3816, 3886, 3896; v. XIII pgs. 

4872; v. XIV pgs. 5414, v. XV pgs.  5579, 5591, 5664, 5666, 5676; v. XVII pgs.  

6566. 

     One of those orders included dismissing the plaintiff’s contract claims 

over the plausibility standard. See Aplt. App. v. XVII pgs.  6566-6579. The 

plaintiff has now appealed the transfer to the Eighth Circuit court of appeals 

believing that under Missouri state law the dismissal of complete judicial units is a 

final judgment.  

ISSUE I: 
Whether The Trial Court  

Erred By Striking The Plaintiff’s Rule 59 Motion 
 

Review of a district court's decision on a motion to alter or amend the 

judgment under Rule 59(e) is for an abuse of discretion. Matosantos Commercial 

Corp. v. Applebee's Intern., Inc., 245 F.3d 1203, 1213 (10th Cir. 2001). “The 
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abuse of discretion standard includes review to determine that the discretion was 

not guided by erroneous legal conclusions.” United States v. Johnston, 146 F.3d 

785, 792 (10th Cir.1998). 

The appellant’s Rule 59 Motion to reconsider the court’s disposition of the 

preceding Rule 60 Motion was not frivolous.  The lower court made a clear error 

of judgment or exceeded the bounds of permissible choice in the circumstances 

warranting disturbing the court’s order striking the Rule 60(b) motion on appeal. 

See Phelps v. Hamilton, 122 F.3d 1309, 1324 (10th Cir. 1997). The plaintiff 

sought relief from the judgment dismissing his federal antitrust and racketeering 

claims under Rule 60(b)(5) due to a change in law Erickson v. Pardus, No. 06-

7317 (U.S. 6/4/2007) over the pleading standard used by the trial court and the 

prospective effect of the dismissal over the resolution of his Missouri state law 

based antitrust and contract claims including claims against the defendants for 

subsequent conduct; and under Rule 60(b)(6) over the exceptional circumstances 

where the dismissed state law claims had been returned to federal court through 

removal and transferred to the same trial court during the pendency of the 

appellant’s Tenth Circuit appeal case no. 06-3331 where the trial court continued 

to make substantive rulings despite the exclusive jurisdiction of the appellate 

court. The trial court also reversed its own earlier decision creating circumstances 

warranting Rule 60(b)(5) and (6) relief by denying the individual 

plaintiff/appellant standing to proceed as the assignee of his dissolved Missouri 
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corporation pro se a change occurring on November 16, 2007 on the same day the 

Tenth Circuit determined it did not have jurisdiction over the appeal.  

The trial court erred in denying relief based on Rule 60(b)(5) and (6) where 

the change of law rendered the prospective effect of its dismissal a miscarriage of 

justice and where changes in the court’s own subsequent rulings made the order 

for sanctions  and striking the Rule 60 and Rule 59 Motions mistaken at law. 

A party who does not prevail on a Rule 60(b) motion "may challenge that 

judgment with a motion to alter or amend under Rule 59(e)." Inryco, Inc. v. 

Metropolitan Engineering Co., Inc., 708 F.2d 1225, 1232 (7th Cir.1983).  

The trial court with its subsequent ruling determining the plaintiff’s 

standing to proceed pro se in the same matter or controversy against two of the 

defendants albeit under the case styling and number Lipari v. US Bancorp Inc. and 

US Bank NA, Case no. 07-cv-02146-CM substantively altered the basis and rights 

in its earlier dismissal and striking of Lipari’s first Rule 60 Motion.  See order 

dated  8/7/2006 (doc. 104) Aplt. App. v. V pg. 1803. The test, developed FTC v. 

Minneapolis-Honeywell Regulator Co., 344 U.S. 206, 73 S.Ct. 245, 97 L.Ed. 245 

(1952), is "whether the district court disturbed or revised legal rights settled in the 

original ... order." Andrews v. E.I. du Pont de Nemours & Co., 447 F.3d 510, 515 

at 517 (7th Cir.2006). Rezzonico v. H & R Block, Inc., 182 F.3d 144, 150 (2d 

Cir.1999) ("[O]nly when the lower court changes matters of substance, or resolves 

a genuine ambiguity, in a judgment previously rendered should the period within 
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which an appeal must be taken ... begin to run anew." (quoting FTC, 344 U.S. at 

211-12, 73 S.Ct. 245)). 

The appellant Samuel Lipari could not be sanctioned for relying on Hon. 

Judge Carlos Murguia’s own written reversal on the Lipari’s standing to represent 

his own property interest as the assignee of MSCI’s claims against the same 

parties on the same nucleus of events or facts. A district court has discretion to 

revise interlocutory orders prior to entry of final judgment. Price v. Philpot, 420 

F.3d 1158, 1167 n.9 (10th Cir. 2005). "A district court abuses its discretion when 

it renders an arbitrary, capricious, whimsical, or manifestly unreasonable 

judgement." Coletti v. Cudd Pressure Control, 165 F.3d 767, 777 (10th Cir. 1999) 

(quotation omitted). The trial court’s striking of the Rule 60(b) Motion for this 

reason (and other reasons infra) and the subsequent striking of the Rule 59(e) 

Motion were in manifest error.  

ISSUE II: 
Whether The Trial Court 

Erred Striking The Plaintiff’s Rule 60 Motion 
 

 The dispositions of Rule 60(b) Motions are reviewed on the abuse of 

discretion standard. See Weitz v. Lovelace Health System, 214 F.3d 1175 at 1181 

(10th Cir., 2000). Under this abuse of discretion standard, "conclusions of law are 

reviewed de novo and factual findings are reviewed for clear error." Info-Hold, 

Inc. v. Sound Merchandising, Inc., No. 07-4238 at pg. 5 (6th Cir. 8/18/2008). 

The appellant objected to the trial court’s sua sponte striking of the 

Rule 60(b) Motion. See Aplt. App. V. VII pg. 2738-2793. 
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 This court has held a district court cannot grant relief under Rule 60(b) 

without a motion by one of the parties. Dow v. Baird, 389 F.2d 882, 884-85 (10th 

Cir. 1968). The trial court erred in failing to weigh the circumstances raised by the 

appellant’s Rule 60(b) Motion.  

“The plain language of Rule 60(b) allows a court to relieve a party from a 

final judgment or order upon the filing of a motion…” Gledhill, In re, 76 F.3d 

1070 at 1078 (C.A.10 (Utah), 1996). 

 Rule 60(b)(5) required the trial court to grant relief from its dismissal of the 

plaintiff’s federal antitrust and racketeering claims because of the order’s unjust 

prospective impact on the appellant’s Missouri state law claims. See Aplt. App. v. 

VII pg. 2506- 2732. The court was given repeated notice of the concurrent state 

law cases and the W.D. of Missouri racketeering action and now it is apparent was 

clearly aware that the Memorandum & Order’s attack on the appellant’s credibility 

renouncing even a sworn affidavit (See Aplt. App. v. II pg. 426 ;v. XIX .pg.7312 ) 

despite no discovery being permitted by the court or hearings on evidence was 

continuing to keep the appellant out of the market for hospital supplies and from 

competing with Novation LLC. The effect of the discrediting of the appellant was 

depriving the State of Missouri of the vindication of its important life and death 

public policy interest in having a knowledgeable competitor in the hospital supply 

marketplace enforcing its laws guaranteeing competition to keep prices affordable 

in healthcare.  
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The trial court itself used the dismissal memorandum and order along with 

the sanctions from MSCI v. Neoforma, Inc. et al case no. 05-2299 to support 

denying relief from jurisdictional impropriety, injury, and repeated motions for 

dismissal in violation of Rule 12. The court also refused to rule on the defendants’ 

frivolous blanket protections from discovery in Lipari v. US Bancorp Inc. and US 

Bank NA, Case no. 07-cv-02146-CM.  

Rule 60(b)(5) is appropriate in light of a bona fide, significant change in 

subsequent law. “The clause of Rule 60(b)(5) that petitioners invoke applies by its 

terms only to "judgment[s] hav[ing] prospective application.'' Agostini v. Felton, 

521 U.S. 203, 117 S.Ct. 1997, 138 L.Ed.2d 391 (1997). Since a prospective 

component was present, both in the State of Missouri court hearing the appellant’s 

state antitrust law claims expressly dismissed by the district court without 

prejudice along with subsequent claims for continuing antitrust conduct violating 

Missouri state laws and a prospective component was present in the state contract 

based claims against the defendants US Bancorp, Inc. and US Bank NA returned 

to the Kansas District court in case no. 07-cv-02146-CM during the pendency of 

the Tenth Circuit appeal case no. 06-3331, the trial court erred in not granting Rule 

60(b)(5) in violation of the holding in Agostini v. Felton, 521 U.S. 203, 117 S.Ct. 

1997, 138 L.Ed.2d 391 (1997). 

The trial court also erred in denying the Rule 60(b) Motion on the basis of 

section (6) where litigation is still continuing on the same nucleus of claims and 

facts in violation of the controlling precedent of this circuit. Rule 60(b)(6) relief is 
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especially appropriate in this matter or controversy where the interest in finality 

has been abrogated. Adams v. Merrill Lynch, 888 F.2d 696, 698, 702 (10th Cir. 

1989) (holding Rule 60(b)(6) relief appropriate where decisional law concerning 

dismissed arbitration claims changed while other claims were still pending before 

the district court) here Erickson v. Pardus was decided 6/4/2007 and the appeal 

did not get dismissed until 11/16/07; Ritter v. Smith, 811 F.2d 1398, at 1401-2 

(11th Cir. 1987) (holding Rule 60(b)(6) relief appropriate where "erroneous final 

judgment of this court had not been executed"); Matarese v. LeFevre, 801 F.2d 98, 

at 106 (2d Cir. 1986), (holding habeas proceedings have no "conventional notions 

of finality"); Overbee v. Van Waters & Rogers, 765 F.2d 578, at 580 (6th Cir. 

1985) (holding Rule 60(b)(6) relief appropriate where judgment not final).  

During the pendency of the present appeal the US Supreme Court in a 

unanimous decision overruled another basis of the trial court’s dismissal, that the 

plaintiff did not have standing to pursue his federal racketeering claims under 18 

USC §1962(c) and (d) for failure to adequately plead injury in his business from 

misrepresentations by the defendants’ agents. The trial court erroneously imposed 

an impermissible heightened standard. See Bridge v. Phoenix Bond & Indemnity 

Co., No. 07-210 (U.S. 6/9/2008) generally and section III of the opinion. 

Rule 60(b)(6) relief is also warranted when a dispositive change in 

decisional law occurs while a timely appeal is still pending. See Batts v. Tow-

Motor Forklift Co., 66 F.3d 743, at 748 n.6 (5th Cir. 1995)(noting changes in 

decisional law may justify post-judgment relief where an appeal of the case is 
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pending) citing Wilson v. Al McCord, Inc., 858 F.2d 1469, 1478-79 (10th Cir. 

1988); United States ex rel. Thomas v. Gramley, 986 F.Supp. 502, 505 (N.D. Ill. 

1997) (noting Rule 60(b)(6) relief granted where dispositive change in decisional 

law occurred while case was pending timely appeal; interest in enhancing 

efficiency and promoting the smooth flow of litigation justify relief where appeal 

court is highly likely to reverse decision).  

The trial court erred also because it had also changed the decisional basis 

for the earlier dismissal by reversing its own determination of the appellant’s 

standing to proceed pro se as the assignee of MSCI’s claims: 

This question is not governed by the normal rule of Browder [Browder v. 
Director, Dep't of Corrections, 434 U.S. 257, 263 n. 7, 98 S.Ct. 556, 560 n. 
7, 54 L.Ed.2d 521 (1978)  ], since by the district court's own command, the 
March 19 Order, which we may not review, has been replaced by the later 
operative permanent injunction. See St. Mary's Health Center v. Bowen, 821 
F.2d 493, 498 (8th Cir.1987).” [Emphasis added] 
 

Association for Retarded Citizens of North Dakota v. Sinner, 942 F.2d 1235 

at 1240 (C.A.8 (N.D.), 1991). 

There is a narrow exception to the rule against using Rule 60(b) to review 

the merits of the underlying judgment when that judgment is shown to have been 

infected by clear error. See McDowell v. Calderon, 197 F.3d 1253, 1255 n. 4 (9th 

Cir. 1999)(en banc). This circuit also recognizes granting post-judgment relief 

when controlling law changes during the pendency of appeal. See Wilson v. Al 

McCord, Inc., 858 F.2d 1469, 1478-79 (10th Cir. 1988) stating that Rule 60(b)(6) 

is the appropriate way to bring changes in law subsequent to entry of final 
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judgment to the appellate court’s attention. Wilson v. Al McCord also commands 

that the plaintiff’s standing determined by Missouri statute and state court 

precedent has to be recognized by the trial court "it is the duty of the Federal court 

that still has jurisdiction of the case to conform its decision and judgment to the 

latest decision of the supreme court of the state." Robinson v. Volkswagen of 

America, Inc., 803 F.2d 572, 574 (10th Cir.1986) (quoting Delano v. Kitch, 663 

F.2d 990, 996 (10th Cir.1981)). 

ISSUE III: (Prior ISSUE I) 
Whether The Trial Court Erred 

By Failing To Apply Transactional Analysis And Lawlor To Determine If 
Medical Supply And Lipari’s Claims Were Precluded By Medical Supply I. 

 
Questions of res judicata are subject to a de novo standard of review May v. 

Parker-Abbott Transfer and Storage, Inc., 899 F.2d 1007 (C.A.10 (Colo.), 1990). 

The court in clear and manifest error ruled contrary to this circuit’s 

transactional analysis precedents and the US Supreme Court’s controlling 

decisions regarding subsequent conduct of antitrust co-conspirators in Lawlor v. 

National Screen Service Corp., 349 U.S. 322, 75 S. Ct. 865, 99 L. Ed. 1122 (1955) 

and ripeness after antitrust injury in Zenith Radio Corp. v. Hazeltine Research, 

Inc., 395 U.S. 100, 130, 89 S.Ct. 1562, 23 L.Ed.2d 129 (1969). 

The clear error of the court is strikingly revealed in the court’s concise 

recitation of causes of action (see Aplt. App. v. IV pg.1505 ) the court had 

dismissed in the earlier Medical Supply I action simply because they are again 

causes of action in the present complaint.  
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The court was mistaken over the elements of claim preclusion that while 

still using the language “cause of action” and identity of parties these factors have 

been refined in the Tenth Circuit to reflect The Restatement (Second), Judgments 

§ 24 and cannot be satisfied unless the subject transactions themselves are 

identical. The appellant could seek prospective injunctive relief in Medical Supply 

I prior to injury under B-S Steel of Kansas, Inc. v. Texas Industries, 439 F.3d 653 

at 667 (10th Cir., 2006). The appellant did not have to obtain a reversal of Medical 

Supply I’s denial of injunctive relief (see Bolden v. City of Topeka, Kan., 441 F.3d 

1129 at 1145 (10th Cir., 2006)) to proceed on subsequent damage claims.  

There has yet to be a final judgment in the appellant’s antitrust action. For 

purposes of determining the finality of an order, it must dispose of all claims. 

(Ordinarily, a judgment is not final unless it disposes of all claims against all 

parties)  Avx Corp. v. Cabot Corp., 424 F.3d 28 (Fed. 1st Cir., 2005). 

By dismissing Medical Supply’s state claims without prejudice in Medical 

Supply I, a determination not opposed or appealed by the defendants, the trial 

court elected not to make a preclusive final judgment: “A final judgment 

embodying the dismissal would eventually have been entered if the state claims 

had been later resolved by the court.” Avx Corp. v. Cabot Corp., 424 F.3d 28 at pg 

32 (Fed. 1st Cir., 2005). As a non-final judgment, the Medical Supply I dismissal 

was a mere interim order. Id. An interim order that is not accompanied by an 

express entry of final judgment "is subject to revision at any time before the entry 

of judgment adjudicating all the claims and the rights and liabilities of all the 
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parties." Fed.R.Civ.P. 54(b); see also, e.g., United States v. Arkansas, 791 F.2d 

1573, 1576 (8th Cir.1986). 

The trial court was in clear error over the second element of preclusion 

when there was no identity of the parties in the two suits: "It has long been the rule 

that it is not necessary for all joint tortfeasors to be named as defendants in a 

single lawsuit." Lawlor v. National Screen Service Corp., 349 U.S. 322, 329-330, 

75 S.Ct. 865, 869, 99 L.Ed. 1122 (1955). See also Bigelow v. Old Dominion 

Copper Mining & Smelting Co., 225 U.S. 111, 132, 32 S.Ct. 641, 644, 56 L.Ed. 

1009 (1912) and Manicki v. Zeilmann, 443 F.3d 922 at 926 (7th Cir., 2006). The 

new defendants did not have the level of control over the prior litigation for privity 

St. Louis Baptist Temple, Inc. v. Federal Deposit Ins. Corp., 605 F.2d 1169 

(C.A.10 (Colo.), 1979). 

The trial court was in clear error over identity of claims - the third element 

of preclusion under controlling Tenth Circuit case law since Petromanagement 

Corp. v. Acme-Thomas Joint Venture, 835 F.2d 1329, 1335-36 (10th Cir. 1988) 

adopting the transactional analysis Rest. 2nd § 24, Medical Supply’s current action 

for damages is not barred by the failed attempt in Medical Supply I to enjoin the 

US Bancorp defendants from a future breach of contract which was alleged to be 

motivated by the US Bancorp defendants’ desire to protect their interests in the 

hospital supply cartel. The claims were not precluded under Lawlor v. Nat'l Screen 

Services, 349 U.S. 322 (1955),  "the conduct presently complained of was all 

subsequent to the . . . [previous] judgment." Id. at 328, 330. Moreover, additional 
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defendants were named (Id. at 325) and new antitrust violations were alleged. Id. 

at 328.  

Each new joint act of the cartel’s co-conspirators that excludes the 

appellant from entering the market for hospital supplies becomes a new actionable 

claim. See  Cellar Door Productions, Inc. of Michigan v. Kay, 897 F.2d 1375 

(C.A.6 (Mich.), 1990). The trial court erred in finding res judicata or preclusion 

from a judgment occurring before the breach of the contracts, the transactional 

basis for the claims identified in the complaint. See May v. Parker-Abbott Transfer 

and Storage, Inc., 899 F.2d 1007 at 1010-11 (C.A.10 (Colo.), 1990). 

 
ISSUE IV: (Prior ISSUE II) 

Whether The Trial Court Erred 
In Finding Medical Supply And Lipari Failed To State Antitrust Claims 

 
 The legal sufficiency of a complaint under Rule 12(b)(6) is a question of 

law which this Court reviews de novo. See S. Disposal, Inc. v. Tex. Waste Mgmt., 

161 F.3d 1259, 1261-62 (10th Cir.1998). 

The trial court found as it did in Medical Supply I that the plaintiff had 

failed to sufficiently plead any claim under any Sherman I or II count and it also 

found the plaintiff failed to sufficiently plead interlocking directors under Clayton 

Act, 15 U.S.C. § 19. The court imposed an erroneously heightened pleading 

standard for antitrust claims that failed to follow Swierkiewicz v. Sorema N.A., 534 

U.S. 506, 513, 122 S.Ct. 992, 152 L.Ed.2d 1 (2002) ( citing Leatherman), The 

Tenth Circuit sanctioned Medical Supply’s former counsel in Medical Supply I for 
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making this “frivolous argument” (aplt. app. v. VI at pgs. 2013-2049 and2072-

2074 ) that later became the opinion in the Second Circuit in Twombly v. Bell 

Atlantic Corp., 425 F.3d 99 at 107 (Fed. 2nd Cir., 2005) and even the Kansas 

District court rule in In re Urethane Antitrust Litigation, 409 F.Supp.2d 1275 at 

1282-1283 (D. Kan., 2006). 

The complaint also added the additional averments of factual information 

that did not violate the Rule 8 pleading standard but was instead required to 

adequately plead antitrust conspiracy and probably RICO conspiracy under the US 

Supreme Court’s decision in Bell Atlantic v. Twombly, No. 05-1126, 2007 

WL1461066 (May 21, 2007) and that the appellant sought to meet under the 

controlling heightened standard for pleading conspiracy under Komm v. McFliker, 

662 F.Supp. 924 at 927 (W.D. Mo., 1987) in the W.D. of Missouri where the 

appellant filed the present federal antitrust action.  

The references to the complaint in the Appellant Brief Statement of Facts 

supra reveals the trial court’s clear error in finding Medical Supply had failed to 

allege the three elements required to plead 15 U.S.C. § 1 in TV Commc’ns 

Network, Inc. v. Turner Network Television, Inc., 964 F.2d 1022, 1027 (10th Cir. 

1992) and 1 Irving Scher, et al., Antitrust Adviser (4th ed. 2001) § 1.04. 

 Medical Supply’s Sherman 1 claims did not warrant dismissal. See Eastman 

Kodak Co. v. Image Tech. Servs. Inc., 504 U.S. 451, 478, 112 S.Ct. 2072, 119 

L.Ed.2d 265 (1992) ("The alleged conduct — higher service prices and market 

foreclosure — is facially anticompetitive and exactly the harm that antitrust laws 
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aim to prevent."); United States v. VISA U.S.A., Inc., 344 F.3d 229, at 241-43 (2d 

Cir.2003) (rules for vendor participation causing reduction in output and consumer 

choice had anticompetitive effect); Primetime 24 Joint Venture v. National 

Broadcasting Co., 219 F.3d 92, 103-04 (2d Cir.2000) (refusing to dismiss where 

complaint alleged agreement resulting in denial of a necessary input to a 

competitor).  

 The references to the complaint in the preceding statement of facts reveals 

the trial court’s clear error in finding Medical Supply had failed to allege the 15 

U.S.C. § 2 elements for Monopoly in United States v. Grinnell Corp., 384 U.S. 

563, 570-71 (1966) including “monopoly power is defined as the ability both to 

control prices and exclude competition.”  Tarabishi v. McAlester Reg’l Hosp., 951 

F.2d 1558, 1567 (10th Cir. 1991) and averment of a relevant product and 

geographic markets.  Id.   

It is a settled issue over the sufficiency of the complaint’s averment of a 

nationwide geographic market and that the defendant Novation LLC, the largest 

Group Purchasing Organization (“GPO”) in the history of the industry conducts 

itself and the practices Medical Supply has complained of in a national market, 

like Novation’s subsidiary Cardinal Health was determined to do for the 

pharmaceutical sub product market of hospital supplies. See Federal Trade Com'n 

v. Cardinal Health, Inc., 12 F.Supp.2d 34 at pg. 49-50 (D.C., 1998).  

The complaint adequately alleges a Conspiracy to Monopolize claim under 

15 U.S.C. § 2 by stating the four elements under Multistate Legal Studies. Inc. v. 
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Harcourt Brace Jovanovich Legal & Prof'l Publ'ns, Inc., 63 F.3d 1540, 1556 (10th 

Cir. 1995). See Aplt. Brief  at pg. 5-13 supra. 

The complaint adequately states a Section 8 of the Clayton Act [15 U.S.C. 

§ 19] under Rule 8 by avering the four elements from Bankamerica Corp. v. 

United States, 462 U.S. 122, 124, 103 S.Ct. 2266, 2268, 76 L.Ed.2d 456 (1983) 

and American Bakeries Co. v. Gourmet Bakers, Inc., 515 F.Supp. 977, 979 

(D.Md.1981); and by identifying the firms that placed directors in the appellant’s 

competitors. See Reading Intern. v. Oaktree Capital Management LLC, 317 

F.Supp.2d 301 at 331(S.D.N.Y., 2003). 

The clear error or manifest injustice of the dismissal is the abuse of 

discretion of the trial court finding that none of the above was pled out of a pre-

existing or extrajudicial belief that the appellant should not be believed. Despite 

the facial contradiction with the petition’s thorough pleading of elements arranged 

in order via a detailed table of contents. While the appellant has interpreted this as 

the court dishonestly misrepresenting his claims, further research has shown it is a 

technique used when judges perceive their role to be that of a gatekeeper tasked 

with culling cases (often assisted by defendants hijacking or misrepresenting 

complaints through the straw man fraud described in Limone v. Condon, 372 F.3d 

39 at 46 (1st Cir., 2004).  

The appellant believes the public interest or value cannot be determined 

until discovery has been conducted and the claims tested through summary 

judgment motions. The intervening change of law in Erickson v. Pardus, No. 06-
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7317 (U.S. 6/4/2007) that required the appellant to file a Rule 60(b) Motion and 

then the Rule 59(e) Motion this appeal is taken from has overturned this gate 

keeping practice and now re-instills the requirement that the trial judge treat as 

true the plaintiff’s claims. 

ISSUE V:  (Prior ISSUE III)  
Whether The Trial Court Erred In Finding  

Medical Supply And Lipari Failed To State 18 U.S.C. § 1962 (RICO) Claims 
 

The legal sufficiency of a complaint under Rule 12(b)(6) is a question of 

law which this Court reviews de novo. See S. Disposal, Inc. v. Tex. Waste Mgmt., 

161 F.3d 1259, 1261-62 (10th Cir.1998). 

The trial court is in clear error for dismissing the appellant’s 18 U.S.C. § 

1962(c) claims which averred the four elements from Sedima, S.P.R.L., 473 U.S. 

at 496, 105 S.Ct. 3275 required by Tal v. Hogan, 453 F.3d 1244 at 1270 (10th Cir., 

2006). The trial court also erred by imposing a prohibited Rule 9 heightened 

pleading standard for non fraud based predicate acts (see Ferluga v. Eickhoff, 408 

F.Supp.2d 1153 at 1159 (D. Kan., 2006)) and which ultimately was found by a 

unanimous US Supreme Court in Bridge v. Phoenix Bond & Indemnity Co., No. 

07-210 (U.S. 6/9/2008) to even be inapplicable to fraud based predicate acts in a 

ruling issued during the pendency of the present appeal.  

 A law firm is properly a RICO defendant. See Reynolds v. Condon, 908 

F.Supp. 1494 at 1510 (N.D. Iowa, 1995). The Aplt. Brief Statement of Facts at 

pgs. 14-19 supra describes the places in Medical Supply’s complaint that aver the 

defendants committed the elements of RICO as an "association in fact" consisting 
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of a "union or group of individuals associated in fact although not a legal entity." 

18 U.S.C. § 1961(4). The complaint meets the Rule 8 notice pleading requirement 

of alleging a RICO enterprise under United States v. Anderson, 626 F.2d 1358, 

1372 (8th Cir.1980); or United States v. Turkette, 452 U.S. 576, 585, 101 S.Ct. 

2524 L.Ed.2d 246 (1981). Medical Supply’s complaint meets the operation and 

management test of Reves 507 U.S. at 179, 113 S.Ct. 1163 by alleging the 

defendants “…participated in the operation or management of the enterprise 

itself.” Azrielli v. Cohen Law Offices, 21 F.3d 512, 521 (2d Cir.1994). Even the 

defendants with less than complete knowledge of the enterprise were alleged to 

have engaged in illegal activity which substantially impacted the decisions of 

those who did have principal decision-making authority. See James Cape & Sons 

Co. v. PCC Const. Co., 453 F.3d 396 at 401-402 (7th Cir., 2006). See also MCM 

Partners, Inc. v. Andrews-Bartlett & Assocs., Inc., 62 F.3d 967, 979 (7th 

Cir.1995). 

 The appellant met the pleading requirement for Section 1962(d) in Tal v. 

Hogan, 453 F.3d 1244 at 1270 (10th Cir., 2006). The Applt. Brief Statement of 

Facts at pgs. 17-19 supra. Salinas v. United States, 522 U.S. 52, 118 S.Ct. 469 at 

476-77, 139 L.Ed.2d 352 (1997). "Once a conspiracy is shown to exist, the 

evidence sufficient to link another defendant to it need not be overwhelming." 

United States v. Diaz, 176 F.3d 52, 97 (2d Cir.1999) (quoting United States v. 

Amato, 15 F.3d 230, 235 (2d Cir.1994)). The appellant’s § 1962(d) allegations 

suffice to satisfy Salinas. 
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 The change in law by the June 2008 US Supreme Court unanimous 

decision in Bridge v. Phoenix Bond & Indemnity Co., No. 07-210 shows Medical 

Supply also by showing injury from the reliance of others on fraudulent statements 

met the fraud based predicate act pleading standard:“…complaints alleging fraud 

must comply with both Fed. R.Civ.P. 8(a) and 9(b). See Figueroa Ruiz, 896 F.2d 

at 648 n. 3; Old Time Enterps., 862 F.2d at 1217. 

 Again the appellant believes the trial court abused its discretion as stated at 

the conclusion of Issue IV above to cull the appellant’s case out of disbelief of the 

claims contrary to the intervening change of law in Erickson v. Pardus, No. 06-

7317 (U.S. 6/4/2007). 

 
ISSUE VI: (Prior ISSUE IV)  

Whether The Trial Court Erred In Finding  
Medical Supply And Lipari Failed To State Claims Under The  

USA PATRIOT Act, specifically 31 U.S.C. § 5318(g)(3) And 18 U.S.C. § 1030 
 

This court reviews the district court's grant of the motions to dismiss for 

lack of subject matter jurisdiction de novo. See Georgacarakos v. United States, 

420 F.3d 1185, 1186 (10th Cir.2005). 

 The trial court’s disbelief of the appellant ( now prohibited by the change of 

law in Erickson v. Pardus, No. 06-7317 (U.S. 6/4/2007)) from extrajudicial 

sources caused the court to be in clear error and act with manifest injustice by 

renouncing the existence of word in public laws enacted by the US Congress that 

create and modify express grants of private rights of action in 31 U.S.C. § 

5318(g)(3) And 18 U.S.C. § 1030. 
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 There is no reasonable basis for denying the express grant of private rights 

of action; " the plain language of a statute "must ordinarily be regarded as 

conclusive." Consumer Product Safety Commission v. GTE Sylvania, Inc., 447 

U.S. 102, 108, 100 S.Ct. 2051, 2056, 64 L.Ed.2d 766 (1980). The Congress 

expressly created and expanded private rights of action with the Uniting and 

Strengthening America by Providing Appropriate Tools Required to Intercept and 

Obstruct Terrorism Act of 2001 (The USA PATRIOT Act) Pub. L. No. 107-56 

(2001), 115 Stat. 272. The USA PATRIOT Act created a private right of action for 

Medical Supply to address the conduct of the Defendants in gaining access to the 

FINCEN network for the purpose of filing a suspicious activity report to prevent 

Medical Supply from providing hospital supplies and reducing healthcare costs.  

 As Judge Mansfield’s dissent opposing inferred private rights of action in 

Leist v. Simplot, 638 F.2d 283: 

“If, as the majority states was the case with the 1974 amendments to the 
Commodity Exchange Act, Congress makes a "complete overhaul " of a 
statute, expressly creating other remedies, it is reasonable to expect that it 
will indicate any intent to create such an important right as that to bring 
a private suit by an express grant, which would take but one 
sentence,…” [emphasis added] 

 
 Leist v. Simplot, 638 F.2d 283 Dissent of Judge Mansfield at 327-328 

(C.A.2 (N.Y.), 1981). That one sentence referred to by Judge Mansfield is 18 

U.S.C.§1030 (g): “Any person who suffers damage or loss by reason of a violation 

of this section may maintain a civil action against the violator to obtain 
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compensatory damages and injunctive relief or other equitable relief.”[emphasis 

added]. 

ISSUE VII: (Prior ISSUE V)   
Whether The Trial Court Erred In Denying  

Medical Supply And Lipari A Chance To Amend The Petition For Relief 
 

The district court's decision to deny leave to amend for an abuse of 

discretion. Gohier v. Enright, 186 F.3d 1216, 1218 (10th Cir.1999). Where the 

decision was based on futility of amendment, however, the court reviews de novo 

whether the complaint, as amended, would withstand a jurisdictional challenge. 

See id. (reviewing de novo whether complaint, as amended, would state claim). 

Merida Delgado v. Gonzales, 428 F.3d 916 at 921 (Fed. 10th Cir., 2005). 

The orders sanctioning the appellant for defects alleged by the defendants 

with no review by the court or opportunity to correct after review deprived the 

appellant of an independent tribunal as described in Bright v. Westmoreland 

County, No. 03-4320 at pg.4 (Fed. 3rd Cir. 8/24/2004) (Fed. 3rd Cir., 2004). The 

alleged pleading defects were themselves the straw man fraud of hijacking or 

misrepresenting the complaint described in Limone v. Condon, 372 F.3d 39 at 46 

(1st Cir., 2004).  

The defendants’ motions for sanctions is that on their face the defendants’ motions 

were the grossest misstatements of law, clearly contradicting the controlling US 

Supreme Court precedents on point Lawlor v. Nat'l Screen Services, 349 U.S. 322 

(1955) and Zenith Radio Corp v. Hazeltine Research, Inc, 401 U.S. 321 at 340, 91 

S.Ct. 795, 28 L.Ed.2d 77 (1971), the controlling precedents of the Western District 
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of Missouri including Wilford Banks v. International Union Electronic, Electrical, 

No. 03-3982 at pg. 5- 6 and fn 2 (Fed. 8th Cir. 12/3/2004) (Fed. 8th Cir., 2004)( 

distinguished Lawlor on other grounds ) and Engelhardt v. Bell & Howell Co., 327 

F.2d 30 at pg. 36 (C.A.8 (Mo.), 1964) where this action was filed. The defendants’ 

motions to dismiss and motions for sanctions also clearly were in error over the 

current standard for claim preclusion in both the Eight and Tenth Circuits, 

incorrectly using the earlier same evidence test instead of the transactional 

analysis approach, despite Medical Supply’s repeated memorandums of law 

stating the inapplicability of Claim Preclusion under transactional analysis and 

citation to current controlling precedent. See US Bancorp NA’s Motion For 

Sanctions Aplt. App. v. I pgs. 366-391; VHA defendant’s motion Aplt. App. v. I 

pgs. 488-498 MSCI’s Opposition to US Bank’s sanctions Aplt. App. v. I pgs. 406-

414; opposition to VHA’s 814-847. 

Consequently, the trial court abused its discretion on adopting the clearly 

erroneous and frivolous arguments of the defendants supporting sanctions and 

these arguments cannot be a basis for denying amendment to correct deficiencies 

in Medical Supply’s pleading if any exist. 

“[L]eave [to amend ] shall be freely given when justice so requires,” see Fed. 
R. Civ. P. 15(a), and we see absolutely no unfair prejudice the City, or any 
other reason not to allow Mr. Bolden to amend his complaint.”  
 

Bolden v. City of Topeka, Case No. 04-3306 at pg. 16- 17 (10th Cir. 2006.). 

However it is apparent that the court adopted the sanctions and denied the 

opportunity to amend the pleading because the court was abusing its discretion to 
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cull claims it did not believe in a way now prohibited by the change of law in 

Erickson v. Pardus, No. 06-7317 (U.S. 6/4/2007). 

 
ISSUE VIII: (Prior ISSUE VI)  

Whether The Award Of Sanctions For 
Bringing The New Action Violated Rule 11 When 

The Plaintiff Had A Clearly Established Right To Bring A Separate 
Proceeding To Scrutinize The Conduct Of The Parties In Medical Supply I 

 
Review of the District Court’s grant of sanctions is under an abuse of 

discretion standard. Cooter & Gell v. Hartmarx Corp., --- U.S. ----, 110 S.Ct. 

2447, 2460-61, 110 L.Ed.2d 359 (1990). "A court abuses its discretion when its 

decision is based on an error of law." United States v. Howell, 285 F.3d 1263, 

1267 (10th Cir. 2002). 

The defendants’ own motions seeking sanctions against the plaintiff 

violated Rule 11 and Title 28 U.S.C. § 1927. The defendants deliberately 

misrepresented the appellant’s petition through the straw man fraud described in 

Limone v. Condon, 372 F.3d 39 at 46 (1st Cir., 2004). Medical Supply had the 

clearly established right to bring new claims based on the conduct in the litigation 

of Medical Supply I: “[A]n adverse party may, by bringing a new proceeding, 

invoke the power of the courts to scrutinize the conduct of the parties in the 

previous action.  Marshall v. Holmes, 141 U.S. at 599, 12 S.Ct. at 65, quoting 

Johnson v. Waters, 111 U.S. 640, 667, 4 S.Ct. 619, 633, 28 L.Ed. 547 (1884)” 

[emphasis added] Leber-Krebs, Inc. v. Capitol Records, 779 F.2d 895 at 901 

(C.A.2 (N.Y.), 1985).   
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 The complaint alleges Shughart Thomson & Kilroy, P.C. on behalf of the 

other defendants and acting through Andrew M. DeMarea controlled racketeering 

conduct directed at Medical Supply’s counsel for the purpose of depriving 

Medical Supply of legal representation. The defendants had no RICO immunity 

for this conduct which constitutes RICO predicate acts of Hobbs Act Extortion 

under color of official right (see U.S. v. Antico, 275 F.3d 245 at 256 (3rd Cir., 

2001)) and has no litigation based immunity under Cardtoons v. Major League 

Baseball Ass'n, (en banc) 208 F.3d 885 at 893 (10th Cir., 2000).  

While Shughart Thomson & Kilroy, P.C. as counsel for US Bancorp NA, 

US Bank, Piper Jaffray and their officers were in the only privity relationship 

recognizable in the earlier action, this conduct was alleged to take place after the 

filing of Medical Supply’s Amended complaint in Medical Supply Chain, Inc. v. 

US Bancorp et al., Case No. 02-2539-CM and largely after that action was 

dismissed on June 16, 2003. In fact, the RICO pattern was not even discovered 

until 2005.  See Medical Supply v. Novation et al complaint. Aplt App. pg. 201, ¶ 

573.  

 The court’s sanctions are in clear error. Mitchell v. City of Moore, 218 F.3d 

1190, 1202 (10th Cir. 2000) (stating in dicta "we agree with those courts holding 

the doctrine of claim preclusion does not necessarily bar plaintiffs from litigating 

claims based on conduct that occurred after the initial complaint was filed" in the 

previous suit.). See  Los Angeles Branch NAACP v. Los Angeles Unified School 

District, 750 F.2d 731, 739 (9th Cir.1984) (internal quotation marks omitted) 
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(emphasis added), cert. denied, 474 U.S. 919, 106 S.Ct. 247, 88 L.Ed.2d 256 

(1985); Manning v. City of Auburn, 953 F.2d 1355, 1360 (11th Cir.1992) (decision 

whether or not to attempt to assert claims that arose subsequent to the filing of the 

action "is optional for the plaintiff; the existence of the doctrine of res judicata 

does not make the filing of supplements mandatory"). See S.E.C. v. First Jersey 

Securities, Inc., 101 F.3d 1450 at 1464 (C.A.2 (N.Y.), 1996). 

 
ISSUE IX: (Prior ISSUE VII) 

Whether The Trial Court Erred In 
Denying Samuel Lipari The Right To 

Represent His Interests Pro Se As Assignee Of The Dissolved 
Missouri Corporation Medical Supply Chain, Inc. By Granting The 

Defendants’ Motion To Strike Lipari’s Timely Motion For Reconsideration 
 

A district court's ruling on an issue of law is subject to de novo review. 

Moncrief v. Williston Basin Interstate Pipeline Co., 174 F.3d 1150, 1163-64 (10th 

Cir. 1999). 

The trial court was in error in striking the appellant’s Rule 60(b) Motion for 

failing to file a motion to substitute parties. The appellant had done so on 10/9/05 . 

See Aplt. App. v. IV at pg. 1255-1288, the denial of which the Rule 60 Motion sought 

to have reversed. 

Samuel Lipari is the assignee of all rights and interests of the dissolved 

Missouri corporation Medical Supply Chain, Inc. Missouri Secretary of State 

Dissolution exhibit (See Aplt. App. v. IX at pg. 3257). 28 U.S.C. § 1654 ensures 

that individuals may appear pro se. Section 1654 states: "In all courts of the United 

States the parties may plead and conduct their own cases personally or by counsel 
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as, by the rules of such courts, respectively, are permitted to manage and conduct 

causes therein." F. R.Civ P. Rule 17 relies on the corporation law of Missouri to 

determine the capacity of a party after dissolution. Rule 17(b) provides that issues 

of capacity are determined by the law of the individual's domicile. Esposito v. 

United States, No. 03-3183 at pg.1 (Fed. 10th Cir. 5/26/2004) (Fed. 10th Cir., 

2004).  Missouri court has determined this issue: 

 “Section 351.525 mandated every statutory trustee to be named in a suit 
after dissolution of a corporation. However, § 351.525 was repealed on May 
29, 1991. Because of this statute's repeal, with no provision under current 
Missouri law replacing it, we find that Deer Wood's assignment of its rights, 
title and interest under the contract is valid.”  

 
Smith v. Taylor-Morley, Inc., 929 S.W.2d 918 (Mo. App. E.D., 1996)  

In Vermont Agency of Natural Resources v. United States ex rel. Stevens, 

529 U.S. 765, 773, 120 S.Ct. 1858, 146 L.Ed.2d 836 (2000), the Supreme Court 

stated in no uncertain terms that "the assignee of a claim has standing to assert the 

injury in fact suffered by the assignor."  

Ex Rel Samuel Lipari, v. Hon. Michael Manners Mo. Sup. Ct. Case no. 

SC88756 necessarily determined the standing of Samuel Lipari to represent the 

assigned interests of his dissolved corporation pro se in now final judgments that 

did not expressly litigate the issue but are never the less issue preclusive on 

standing. See Gospel Missions of America v. City of Los Angeles, 2002 C09 585 at 

¶33 (USCA9, 2002). 

The trial court regained jurisdiction over MSCI v. Neoforma, Inc. on 

November 16, 2007. The trial court on that same day recognized the appellant’s 
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standing as an assignee of MSCI’s claims in the same nucleus of facts against 

some of the same defendants in Lipari v. US Bancorp Inc. and US Bank NA, Case 

no. 07-cv-02146-CM. However the court was in error and acting contrary to its 

duty under the controlling law of the Tenth Circuit when the court failed to 

recognize the appellant’s standing in MSCI v. Neoforma, Inc. and to conform itself 

with the Missouri Supreme Court that had recognized Lipari’s standing. Wilson v. 

Al McCord, Inc., 858 F.2d 1469, 1478-79 (10th Cir. 1988) commands that the 

plaintiff’s standing determined by Missouri statute and state court precedent has to 

be recognized by the trial court “ ‘it is the duty of the Federal court that still has 

jurisdiction of the case to conform its decision and judgment to the latest decision 

of the supreme court of the state.’ Robinson v. Volkswagen of America, Inc., 803 

F.2d 572, 574 (10th Cir.1986) (quoting Delano v. Kitch, 663 F.2d 990, 996 (10th 

Cir.1981))” and that a Rule 60(b)(6) Motion is the appropriate way to bring the 

court’s attention to this duty, 

 
PRAYER FOR RELIEF 

 
 The appellant respectfully requests that the court reinstate the prosecution 

of the defendants over the federal and state claims listed in the appellant’s 

complaint. 

 
Respectfully Submitted, 

S/Samuel K. Lipari 
Samuel K. Lipari 
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1 Throughout the docket sheet, this defendant’s last name was spelled numerous different ways. 

The court will use “Cesare,” the spelling most often used by plaintiff’s counsel. 

2 Plaintiff’s complaint names “Shughart Thomson & Kilroy Watkins Boulware, P.C.” but the law

firm’s correct name is “Shughart Thomson & Kilroy, P.C.”.  

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

MEDICAL SUPPLY CHAIN, INC., )

)

Plaintiff, )

) CIVIL ACTION

v. )

) No. 05-2299-CM

NEOFORMA, INC., et al., )

)

Defendants. )

                                                                              )

MEMORANDUM AND ORDER

On March 9, 2005, plaintiff Medical Supply Chain, Inc. filed the above-captioned case in the

United States District Court for the District of Western Missouri, case number 05-2010-CV-W-ODS. 

Plaintiff brought suit against Neoforma, Inc., Robert J. Zollars, Volunteer Hospital Association (“VHA”),

Curt Nonomaque, University Healthsystem Consortium, Robert J. Baker, US Bancorp NA, U.S. Bank

National Association, Jerry A. Grundhofer, Andrew Cesare,1 Piper Jaffray Companies, Andrew S. Duff,

Shughart Thomson & Kilroy, P.C.,2 and Novation, LLC.  Plaintiff’s 115 page complaint alleges sixteen

counts including claims for price restraint under the Sherman Act, restraint of trade and monopolization

under both federal and Missouri law, conspiracy, tortious interference with contract or business expectancy,

breach of contract, breach of fiduciary duty, fraud, prima facie tort, and claims under RICO and the USA

PATRIOT Act.
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50

Attachment I, Memorandum And Order Of Dismissal  



-2-

On June 15, 2005, Judge Ortrie D. Smith of the Western District of Missouri granted defendants’

Motions to Transfer the case to the District of Kansas, citing this district court’s experience with “the almost

identical previous lawsuit” and the interests of justice.  (Doc. 26, at 2).  

Each group of defendants have filed a motion to dismiss, and two groups of defendants have filed

renewed motions after the case was transferred, resulting in seven motions to dismiss.  The motions to

dismiss pending before the court are defendant Robert Zollars’ Motion to Dismiss for Lack of Personal

Jurisdiction (Doc. 2); Defendant Neoforma, Inc.’s Motion to Dismiss, [sic] Complaint, or Alternatively to

Require Amendment, Pursuant to F.R.C.P. Rules 8 and 9 (Doc. 4); Defendants US Bancorp, U.S. Bank

National Association, Piper Jaffray Companies, Jerry A. Grundhofer, Andrew Cesare and Andrew S.

Duffs’ Motion to Transfer, Dismiss and/or Strike (Doc. 6); Defendants Curt Nonomaque and Robert

Baker’s Motion to Dismiss Plaintiff’s Complaint for Lack of Personal Jurisdiction and for Failure to State a

Claim (Doc. 11); Defendant Shughart Thomson & Kilroy, P.C.’s Motion to Transfer, Dismiss and/or Strike

(Doc. 13); Defendants US Bancorp, U.S. Bank National Association, Piper Jaffray Companies, Jerry A.

Grundhofer, Andrew Cesare and Andrew S. Duffs’ Renewed Motion to Dismiss and/or Strike (Doc. 32);

and Novation, LLC, VHA Inc., University Healthsystem Consortium, Robert Baker and Curt

Nonomaque’s Renewed Motion to Dismiss Complaint for Failure to State a Claim (Doc. 34).  

Additional motions before the court are defendants US Bancorp, U.S. Bank National Association,

Piper Jaffray Companies, Jerry A. Grundhofer, Andrew Cesare and Andrew S. Duffs’ Motion for Sanctions

(Doc. 22); Defendants’ Motion to Stay Rule 26(f) Conference and Discovery (Doc. 24); plaintiff’s Motion

for Reconsideration of Order Transferring Venue (Doc. 28); Novation, LLC, VHA, University

Healthsystem Consortium, Robert Baker and Curt Nonomaque’s Motion for Sanctions (Doc. 36); plaintiff’s
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Motion to Strike Defendants’ Renewed Motion to Dismiss and/or Strike (Doc. 38); plaintiff’s Motion to

Consolidate Under Rule 42 (Doc. 39); plaintiff’s Motion to Require Consolidation Arguments to be in the

Form of Pleadings on the Record and Notice of Threat of Unlawful Sanctions (Doc. 42); plaintiff’s Motion

to Strike Novation Defendants’ Renewed Motion to Dismiss (Doc. 43); plaintiff’s Motion for Clarification

of Order in Case No. 03-2324 (Doc. 45); First Plaintiff’s Motion for Partial Summary Judgment Under F.

R. Civ. P. Local Rule 56.1 (Doc. 46); plaintiff’s Motion for Leave to Join Additional Defendants Under

Fed. R. Civ. P. 29(a) (Doc. 49); plaintiff’s Motion to Substitute Plaintiff Under F.R.C.P. Rules [sic] 17(a),

15(a) and 25(a) (Doc. 56); plaintiff’s Motion to Substitute Defendant Under F.R.C.P. Rules [sic] 17(a)

(Doc. 57); and Novation, LLC, VHA Inc., University Healthsystem Consortium, Robert Baker and Curt

Nonomaque’s Motion to Set Oral Hearing on Motion to Dismiss (Doc. 76).    

I. Background

A. Bret D. Landrith 

Plaintiff’s counsel for all of the pending motions before the court, Bret D. Landrith, withdrew as

counsel for plaintiff on January 30, 2006 after being disbarred from the practice of law in the state of Kansas

on December 9, 2005 for violating Kansas Rules of Professional Conduct relating to competence,

meritorious claims, candor toward the tribunal, fairness to opposing parties and counsel, respect for rights of

third persons, and misconduct.  See In re Landrith, 124 P.3d 467, 485-86 (Kan. 2005).  On February 7,

2006, Ira Dennis Hawver entered his appearance on behalf of Medical Supply Chain, Inc.  

B. Prior Relevant Cases

Plaintiff has brought two other cases in this court that are relevant to the court’s analysis.  The first,

captioned Medical Supply Chain, Inc. v. US Bancorp, NA, et al, case number 02-2539-CM (“Medical
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Supply I”), was filed on October 22, 2002 against defendants US Bancorp, NA; US Bank Private Client

Group, Corporate Trust, Institutional Trust and Custody, and Mutual Fund Services, LLC, a subsidiary of

US Bancorp; Piper Jaffray; Andrew Cesare; Susan Paine; Lars Anderson; Brian Kabbes; and Unknown

Healthcare Supplier.  Plaintiff contended these defendants engaged in conduct violating (1) the Sherman

Antitrust Act; (2) the Clayton Antitrust Act; and (3) the Hobbs Act.  Plaintiff also alleged defendants (4)

“fail[ed] to properly train [their] employees on the USA PATRIOT Act or to provide a compliance officer”;

(5) misused “authority and excessive use of force as enforcement officers under the USA PATRIOT Act”;

and (6) violated “criminal laws to influence policy under section 802 of the USA PATRIOT Act.”  The

complaint further charged defendants with (7) misappropriation of trade secrets under state law; (8) tortious

interference with prospective contracts; (9) tortious interference with contracts; (10) breach of contract;

(11) promissory estoppel; (12) fraudulent misrepresentation; and (13) violation of the covenant of good faith

and fair dealing.  Plaintiff sought over $943 million in damages and declaratory relief.  

On June 16, 2003, this court granted defendants’ motions to dismiss for failure to state any claims

upon which relief could be granted and dismissed the case.  Medical Supply I, 2003 WL 21479192, at *9

(D. Kan. June 16, 2003).  When discussing plaintiff’s USA PATRIOT Act claims, the undersigned judge

advised Mr. Landrith to “take greater care in ensuring that the claims he brings on his clients’ behalf are

supported by the law and the facts.”  Id. at *6.  Furthermore, with regard to the same claims, the

undersigned judge noted that “the court finds plaintiff’s allegation so completely divorced from rational

thought that the court will refrain from further comment until such time as federal criminal proceedings are

commenced, if indeed they ever are.”  Id. at *8.  On November 8, 2004, the Tenth Circuit affirmed the

district court’s dismissal, and ordered plaintiff to show cause why he should not be sanctioned for filing a
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frivolous appeal pursuant to Fed. R. App. P. 38.  Medical Supply I, 112 Fed. Appx. 730, 731-32 (10th

Cir. 2004).  On December 30, 2004, the undersigned judge assessed attorney fees and double costs as a

sanction against Mr. Landrith.  Defendants were awarded $23,956 in attorney fees.  Medical Supply I,

2005 WL 2122675, at *1 (D. Kan. May 13, 2005).

The second case brought by plaintiff in this court, captioned Medical Supply Chain, Inc. v.

General Electric Company, et al., case number 03-2324-CM (“Medical Supply II”), was filed on June

18, 2003.  Defendants included General Electric Company, General Electric Capital Business Asset Funding

Corporation, GE Transportation Systems Global Signaling, LLC, and Jeffrey Immelt.  Plaintiff’s amended

complaint alleged violations of the Sherman Act, the Robinson-Patman Act, and various state law claims. 

Specifically, plaintiff alleged that it 

suffered antitrust injury from the defendants’ breach of a written contract to buy

out the remainder of a lease and provide financing for Medical Supply’s entry

into the hospital supply market.  This contract was a unique credit agreement

and an essential facility required for entry into the e-commerce market for

hospital supplies.

Plaintiff further alleged that “GE founded a cartel or trust with its horizontal and vertical competitors,

centered around an electronic marketplace that now has over 80% of the hospital e-commerce market,” and

that “GE’s refusal to deal and group boycott, preventing Medical Supply’s entry into a market GE has

monopoly power in[,] is a violation of the Sherman and Clayton Antitrust Acts.”  

On January 29, 2004, the undersigned judge granted defendants’ motions to dismiss, but opted not

to impose Rule 11 sanctions against plaintiff.  Medical Supply II, 2004 WL 956100, at *5 (D. Kan. Jan.

29, 2004).  In granting defendants’ motions to dismiss, the court noted that “at the most fundamental level,

plaintiff’s antitrust claims fail.”  Id. at *3.  On July 26, 2005, the Tenth Circuit affirmed the district court’s
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any claims against any defendants under that act.  
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dismissal of plaintiff’s complaint, but reversed and remanded on the issue of sanctions against plaintiff, finding

that “at least [plaintiff’s] claims against Jeffrey Immelt in his individual capacity were frivolous in that no

allegation was made that Immelt had any personal connection with [plaintiff’s] alleged injury or even that he

knew [plaintiff] existed.”  Medical Supply II, 144 Fed. Appx. 708, 716 (10th Cir. 2005).  The issue of

sanctions remains pending.  

C. Instant Allegations 

Plaintiff asserts federal question subject matter jurisdiction based on several federal acts including the

Clayton Act, the Sherman Act, the Declaratory Judgment Act,3 the Racketeer Influenced and Corrupt

Organizations Act (“RICO”), and the USA PATRIOT Act.  Plaintiff also asserts diversity jurisdiction,

despite acknowledging that both plaintiff and at least one defendant reside in Missouri.  (Compl., at 4-6). 

Therefore, this court does not have diversity jurisdiction over plaintiff’s case.  28 U.S.C. § 1332.  Plaintiff

alleges that this court has personal jurisdiction “over the parties who are in the territorial limits of the United

States and who have sufficient contacts with the State of Missouri.”  (Compl., at 5).

 In addition to the captioned defendants, plaintiff also lists eight “coconspirators not named as

defendants in this action,” several of which are relevant for purposes of this Order, including General Electric

Company, General Electric Capital Business Asset Funding Corporation, GE Transportation Systems

Global Signaling, LLC, and Jeffrey R. Immelt. 
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  The court is unclear on the bulk of plaintiff’s allegations.  On page 84 of its complaint, plaintiff lists

its “summary of claims” as follows:4 

423.  Medical Supply Chain, Inc., in its antitrust litigation opposing trade

restraint in the electronic market for hospital supplies. Medical Supply has

experienced substantial antitrust injury from the actions of Novation, a joint

venture created by UHC and VHA, Inc. in support of the electronic

marketplace entity Neoforma, Inc. which is believed to be an instrumentality of

UHC and VHA, Inc. which were both in an alliance to eliminate competition

among member competitors in a scheme to inflate prices similar to the alliance of

Shell and Texaco to create two joint ventures, Equilon Enterprises LLC and

Motiva Enterprises condemned for per se Sherman I prohibited conduct in

Dagher v Saudi Refining Inc, 369 F.3d 1108, 1114 (9th Cir. 2004).  

424. Medical Supply Chain, Inc. has been excluded from the hospital supply

market with agreements between UHA and VHA’s Novation in combination

with their electronic marketplace Neoforma, Inc. US Bancorp NA, and The

Piper Jaffray Companies exchanged directors with Novation and participated in

exclusive agreements with Novation and Neoforma to keep hospitals using

technology products from companies US Bancorp NA and Piper Jaffray had an

interest in. The purpose of these agreements was to injure the hospital supply

consumers with artificially inflated prices. 

425. Because of these illegal anticompetitive agreements with Novation and

Neoforma, Inc., Piper Jaffray and then US Bancorp refused to deal with

Medical Supply Chain, Inc. US Bancorp broke a contract with Medical Supply

Chain, Inc. to provide escrow accounts needed to capitalize Medical Supply’s

entry into the hospital supply marketplace, using the pretext of the USA

PATRIOT Act. US Bancorp and Piper Jaffray simultaneously stole Medical

Supply’s intellectual property, which has since been openly used by Novation

and Neoforma. US Bancorp and Piper Jaffray have continued to extort property

from Medical Supply Chain on behalf of the hospital supply cartel by obstructing

entry to the market for hospital supplies through the threat of malicious USA

PATRIOT Act reports.

426. Medical Supply attempted to obtain preliminary injunctive relief against US

Bancorp, The Piper Jaffray Companies and an Unknown Healthcare Supplier to
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prevent them from using the USA PATRIOT Act as a sham petition designed to

prevent Medical Supply from entering the market and to stop the theft of its

intellectual property.  To date, Medical Supply has not been successful.

427. In June of 2004, Novation/ Neoforma, Inc. again stopped Medical Supply

from entering the market for hospital supplies using exclusive dealing agreements

with General Electric and GE’s electronic marketplace cartel GHX, LLC. 

These agreements caused GE to break a written contract to purchase a

commercial real estate lease from Medical Supply.  The contract included

Medical Supply’s requirement to use the proceeds to capitalize Medical

Supply’s entry to market since it was under the extortion of US Bancorp

threatened and malicious USA PATRIOT Act reporting. Medical Supply is

currently attempting to resolve its contract with GE and obtain injunctive relief

and treble damages under Sherman I and II.

428. On December 14, 2004 Medical Supply served notice on UHC, Robert J.

Baker, VHA, Inc., Curt Nonomaque, Novation LLC, Neoforma, Inc. and

Robert J. Zollars that Medical Supply had not succeeded in obtaining

prospective injunctive relief against the US Bancorp and Piper Jaffray

defendants to prevent antitrust injuries from being obstructed from entering the

market for hospital supplies or the theft of Medical Supply’s intellectual

property. The notice informed the UHC, Robert J. Baker, VHA, Inc., Curt

Nonomaque, Novation LLC, Neoforma, Inc. and Robert J. Zollars that if they

did not provide a substantiated response denying their responsibility for the

hospital supply cartel’s actions against Medical Supply, they would be held

jointly and severally liable:

“If you dispute that any of these actions were taken against

Medical Supply, or that your company is liable as an antitrust

coconspirator, please promptly provide a substantiated basis

for Medical Supply’s reliance on the same to me at the address

provided below.  Since your company has not refuted the

publicized events and relationships described herein, a

constructive use of the time remaining between now and our

anticipated filing of February 1, 2005 might be to reach an

agreement on the platform and electronic format the millions of

recorded transactions, hospital supply contracts, kickbacks and

equity shares that will be exchanged through discovery as we

collectively document the injuries to America’s hospitals and

our company from your concerted refusals to deal and group

boycotts.”
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429. Only counsel for Neoforma responded and the purpose of the

communication was to have Medical Supply await their answer till after the

holidays, an answer that never came.

430. The coconspirators UHC, Robert J. Baker, VHA, Inc., Curt Nonomaque,

Novation LLC, Neoforma, Inc. and Robert J. Zollars did however renew their

conscious commitment to a common scheme designed to achieve an unlawful

objective of keeping Medical Supply out of the market for hospital supplies by

reviewing the case against US Bancorp and consulting with representatives for

US Bancorp, US Bank, Jerry A. Grundhoffer, Andrew Cesere, Piper Jaffray

Companies and Andrew S. Duff.  The cartel decided to rely on the continuing

efforts to illegally influence the Kansas District Court and Tenth Circuit Court of

Appeals to uphold the trial court’s erroneous ruling.  The cartel also renewed

their efforts to have Medical Supply’s sole counsel disbarred, knowing that an

extensive search for counsel by Medical Supply had resulted in 100% of the

contacted firms being conflicted out of opposing US Bancorp and actually

effected a frenzy of disbarment attempts against Medical Supply’s counsel in the

period from December 14, 2004 to February 3rd, 2005, all originating from the

cartel’s agents Shughart Thomson and Kilroy’s past and current share holders.

(Compl., at 84-86).  

Plaintiff seeks “approximately $1,500,000,000.00 for the conduct related to the refusal to provide

trust accounts and . . . approximately $1,500,000,000.00 for the conduct related to preventing Medical

Supply from selling the office building lease to General Electric Transportation Co.” (Compl., at 114). 

Plaintiff also seeks $1 million for damages sustained as a “consequence of Defendants’ tortuous [sic]

interference with contract or business expectancy and/or in prima facie tort . . . together with punitive or

exemplary damages for the same, in an amount in excess of $10,000,” “approximately” $1.5 million in

damages for defendants’ violations of “civil racketeering laws,” $500,000 for damages plaintiff sustained as

a result of defendants’ USA PATRIOT Act violations, and costs and reasonable attorney fees.  (Compl., at

114-15).  

II. Legal Standard for Motions to Dismiss
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The court will dismiss a cause of action for failure to state a claim only when it appears beyond a

doubt that the plaintiff can prove no set of facts in support of the theory of recovery that would entitle him or

her to relief, Conley v. Gibson, 355 U.S. 41, 45-46 (1957); Maher v. Durango Metals, Inc., 144 F.3d

1302, 1304 (10th Cir. 1998), or when an issue of law is dispositive, Neitzke v. Williams, 490 U.S. 319,

326 (1989).  The court accepts as true all well-pleaded facts, as distinguished from conclusory allegations,

Maher, 144 F.3d at 1304, and all reasonable inferences from those facts are viewed in favor of the plaintiff,

Swanson v. Bixler, 750 F.2d 810, 813 (10th Cir. 1984).  The issue in resolving a motion such as this is not

whether the plaintiff will ultimately prevail, but whether he or she is entitled to offer evidence to support the

claims.  Scheuer v. Rhodes, 416 U.S. 232, 236 (1974), overruled on other grounds, Davis v. Scherer,

468 U.S. 183 (1984).  

III. Analysis 

A. Plaintiff’s Motion for Reconsideration of Order Transferring Venue (Doc. 28)

Whether to grant or deny a motion for reconsideration is committed to the court’s discretion.  GFF

Corp. v. Associated Wholesale Grocers, Inc., 130 F.3d 1381, 1386 (10th Cir. 1998);  Hancock v. City

of Okla. City, 857 F.2d 1394, 1395 (10th Cir. 1988).  In exercising that discretion, courts in general have

recognized three major grounds justifying reconsideration: (1) an intervening change in controlling law; (2)

availability of new evidence; and (3) the need to correct clear error or prevent manifest injustice.  See Marx

v. Schnuck Mkts., Inc., 869 F. Supp. 895, 897 (D. Kan. 1994) (citations omitted); D. Kan. Rule 7.3

(listing three bases for reconsideration of order).  “A party’s failure to present its strongest case in the first

instance does not entitle it to a second chance in the form of a motion to reconsider.”  Sithon Maritime Co.

v. Holiday Mansion, 177 F.R.D. 504, 505 (D. Kan. 1998).  Plaintiff’s arguments in support of
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reconsideration do not assert a change in controlling law or the availability of new evidence.  Moreover, in

arguing that the U.S. District Court for the Western District of Missouri committed clear error by transferring

the instant case to this district, plaintiff did not raise any arguments that it could not have raised in its motions

opposing transfer.  Because plaintiff is not entitled to a second chance at presenting its strongest case,

Sithon Maritime Co., 177 F.R.D. at 505, plaintiff’s motion for reconsideration is denied.  

B. Plaintiff’s Motions to Strike (Docs. 38 and 43)

Plaintiff requests that the court strike two renewed motions to dismiss.  The bulk of plaintiff’s

arguments simply respond to defendants’ motions to dismiss rather than argue in support of striking the

motions.  Plaintiff’s on-point argument is that the renewed motions to dismiss include new arguments and

authorities that were available when defendants filed their original motions to dismiss. 

The court may “order stricken from any pleading any insufficient defense or any redundant,

immaterial, impertinent, or scandalous matter.”  Fed. R. Civ. P. 12(f).  The court finds that defendants’

renewed motions do not fall within the purview of Rule 12(f).  Rather, defendants renewed their motions

only after the instant case was transferred from the U.S. District Court for the Western District of Missouri

(in the 8th Circuit) to this court (in the 10th Circuit).  Moreover, the court finds that striking the motions is

inconsequential; even if the court struck the motions at issue,  none of its instant rulings would change. 

Plaintiff’s motions to strike are denied. 

C. Motions to Dismiss
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Pending before the court are five motions to dismiss and two renewed motions to dismiss. 

Defendants assert several different arguments in support of dismissal, including that this court does not have

personal jurisdiction over certain defendants, plaintiff did not properly serve certain defendants, all of

plaintiff’s claims fail to state a claim for which relief can be granted pursuant to Federal Rule of Civil

Procedure 12(b)(6), several of plaintiff’s claims are barred by claim and/or issue preclusion, and plaintiff’s

complaint violates Federal Rules of Civil Procedure 8 and 9.  In addition, several defendants contend that

some of plaintiff’s allegations against specific defendants and third parties are so immaterial, impertinent and

scandalous that they should be stricken by the court.  

The court has reviewed the pending motions to dismiss and responses, along with the complaint and

plaintiff’s prior cases in this district.  Even presuming all well-pleaded allegations as true, resolving doubts in

favor of plaintiff, and viewing the pleadings in the light most favorable to plaintiff, the court finds that

dismissal of plaintiff’s complaint is warranted for several reasons.5 

1. Rule 12(b)(6)

Plaintiff’s complaint fails at the most basic level to allege sufficient facts to support cognizable legal

claims.  Federal Rule of Civil Procedure 12(b)(6) allows the court to dismiss a cause of action for “failure to

state a claim upon which relief can be granted.”  The court recognizes that “[d]ismissal under Rule 12(b)(6)

is a ‘harsh remedy which must be cautiously studied, not only to effectuate the spirit of the liberal rules of

pleading but also to protect the interests of justice.’”  Morse v. Regents of Univ. of Colo., 154 F.3d 1124,

1127 (10th Cir. 1998) (quoting Cayman Exploration Corp. v. United Gas Pipe Line Co., 873 F.2d
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1357, 1359 (10th Cir. 1989)).  However, even considering the harshness of this remedy, dismissal under

12(b)(6) is warranted in this case.  

a. Sherman Act, § 1 (Counts I and II)

A plaintiff must plead three elements to state a claim under § 1 of the Sherman Act: (1) a contract,

combination, or conspiracy among two or more independent actors; (2) that unreasonably restrains trade;

and (3) is in, or substantially affects, interstate commerce.  15 U.S.C. § 1; TV Commc’ns Network, Inc. v.

Turner Network Television, Inc., 964 F.2d 1022, 1027 (10th Cir. 1992); 1 Irving Scher, et al., Antitrust

Adviser (4th ed. 2001) § 1.04.  Accepting the allegations contained in the complaint as true, the court finds

that plaintiff has failed to allege a contract, combination, or conspiracy among two or more independent

actors.  Plaintiff’s complaint alleges numerous conspiracies and agreements between various defendants. 

For example, plaintiff alleges that “Defendants entered into a combinations [sic] and or conspiracies in

unreasonable restraint of trade or commerce . . . in the markets for hospital supplies, hospital supplies sold in

e-commerce and the capitalization of healthcare technology and supply chain management companies.” 

(Compl., at 87).  Although plaintiff asserts many conspiracy theories, it does not allege any facts that support

its allegations.  See TV Commc’ns Network, Inc., 964 F.2d at 1024 (“Although the modern pleading

requirements are quite liberal, a plaintiff must do more than cite relevant antitrust language to state a claim for

relief.”) (citing Mountain View Pharmacy v. Abbott Labs., 630 F.2d 1383, 1387 (10th Cir. 1980));

Perington Wholesale, Inc. v. Burger King Corp., 631 F.2d 1369, 1373 (10th Cir. 1979) (holding that to

survive a motion to dismiss, a complaint stating violations of the Sherman Act “must allege facts sufficient, if

they are proven, to allow the court to conclude that claimant has a legal right to relief”) (citation omitted); see

also Medical Supply II, 2004 WL 956100, at *3 (dismissing plaintiff’s antitrust claims for, inter alia, failure
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to allege that the named defendants were parties to an unlawful agreement”), rev’d on other grounds, 144

Fed. Appx. 708 (10th Cir. 2005)); Medical Supply I, 2003 WL 21479192, at *3 (D. Kan. June 16,

2003), aff’d, 112 Fed. Appx. 730 (10th Cir. 2004) (“Accepting the allegations contained in the complaint

as true, the court finds plaintiff has failed to allege a contract, combination, or conspiracy among two or

more independent actors, and thus has not stated a claim under § 1.”).  Counts I and II fail to state a claim

upon which relief can be granted.  

b. Sherman Act, § 2 (Counts III and IV) 

Section 2 of the Sherman Act prohibits monopolies in interstate trade or commerce.  15 U.S.C. § 2

(“Every person who shall monopolize, or attempt to monopolize, or combine or conspire with any other

person or persons, to monopolize any part of the trade or commerce among the several States . . . shall be

deemed guilty of a felony.”).  Conduct violates this section when an entity acquires or maintains monopoly

power in such a way as to preclude other entities from engaging in fair competition.  United States v. E.I.

du Pont de Nemours & Co., 351 U.S. 377, 389-90 (1956); Instructional Sys. Dev. Corp. v. Aetna Cas.

& Sur. Co., 817 F.2d 639, 649 (10th Cir. 1987).  “The offense of monopoly under § 2 of the Sherman Act

has two elements: (1) the possession of monopoly power in the relevant market and (2) the willful acquisition

or maintenance of that power as distinguished from growth or development as a consequence of a superior

product, business acumen, or historic accident.”  United States v. Grinnell Corp., 384 U.S. 563, 570-71

(1966).  In the Tenth Circuit, “monopoly power is defined as the ability both to control prices and exclude

competition.”  Tarabishi v. McAlester Reg’l Hosp., 951 F.2d 1558, 1567 (10th Cir. 1991).  Further,

“determination of the existence of monopoly power requires proof of relevant product and geographic

markets.”  Id.  
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Plaintiff’s relevant allegations regarding § 2 of the Sherman Act specifically consists of the following

paragraph:

Defendants collectively have at all times material to this complaint

maintained, attempted to achieve and maintain, or combined or conspired to

achieve and maintain, a monopoly over the sale of hospital supplies, the sale of

hospital supplies in e-commerce, and over the capitalization of healthcare

technology companies and supply chain management companies in the several

Stated [sic] of the United States; and have used, attempted to use, or combined

and conspired to use, their monopoly power to affect competition in the sale of

hospital supplies, the sale of hospital supplies in e-commerce, and over the

capitalization of healthcare technology companies and supply chain management

companies sale [sic] of the same in the several States of the United States in

violation of 15 U.S.C. § 2.

(Compl., at 96).  

Thus, even accepting each of plaintiff’s allegations as true, plaintiff has clearly failed to allege (1)

defendants’ possession of monopoly power, (2) a relevant product and geographic market, or (3) that

defendants either controlled prices and excluded competition.  See Medical Supply II, 144 Fed. Appx. at

713 (affirming the district court’s holding on plaintiff’s Sherman Act, § 2 claim, and stating that “we see no

reason to disturb the district court’s conclusion that [plaintiff] failed to state a claim that GE had illegally

monopolized or attempted to monopolize the North American hospital supply e-commerce market”);

Medical Supply I, 2003 WL 21479192, at *3 (“Here, plaintiff has failed to allege that defendants both

controlled prices and excluded competition.  Further, plaintiff has not pled the existence of a relevant

product market or geographic market.  Plaintiff has not stated that defendants’ alleged market power stems

from defendants’ willful acquisition or maintenance of that power rather than from defendants’ development

“of a superior product, business acumen, or historic accident.”).  The court finds that Counts III and IV fail

to state a claim of monopoly under § 2.
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c. Clayton Act (Count V)

A provision of the Clayton Act, 15 U.S.C. § 19, prohibits persons from serving, at the same time, as

a director or officer of any two corporations that are engaged in commerce and are competitors, “so that the

elimination of competition by agreement between them would constitute a violation of any of the antitrust

laws.”  15 U.S.C. § 19(a)(1).  Plaintiff’s complaint, however, fails to allege who the alleged interlocking

directors are, for which defendants’ companies they serve, or that the corporations in question are actual

competitors.  For these reasons, plaintiff’s Count V is dismissed for failure to state a claim.  

d. RICO (Count XV)

To plead a viable civil RICO claim under 18 U.S.C. § 1962(c), plaintiff must allege that a defendant

“‘(1) participated in the conduct (2) of an enterprise (3) through a pattern (4) of racketeering activity.’” 

Abbott v. Chem. Trust, 2001 WL 492388, at *15 (D. Kan. Apr. 26, 2001) (quoting BancOklahoma

Mortgage Corp. v. Capital Title Co., 194 F.3d 1089, 1100 (10th Cir. 1999)).  Plaintiff also alleges that

defendants conspired to violate 18 U.S.C. § 1962(c).  See 18 U.S.C. § 1962(d).  Under Rule 9(b), plaintiff

must allege with particularity not only each element of a RICO violation, but also the predicate acts of

racketeering.  Phillips USA, Inc. v. Allflex USA, Inc., 1993 WL 191615, at *2 (D. Kan. May 21, 1993)

(quoting Farlow v. Peat, Marwick, Mitchell & Co., 956 F.2d 982, 989 (10th Cir. 1992)).  To properly

allege the predicate acts, plaintiff must specify the “who, what, where, and when” of each purported act.  Id.

(citation omitted).
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Here, plaintiff failed to sufficiently allege the “who, what, where, and when” its RICO claim. 

Plaintiff’s specific RICO allegations consists of the following: “The Defendants engaged in (1) conduct (2) of

an enterprise (3) through a pattern (4) of racketeering activity,” as well as numerous assertions that

defendant Shughart Thomson & Kilroy, a law firm based in Kansas City, Missouri, violated RICO by

conspiring with other unspecified defendants to shut plaintiff out of the healthcare supply industry.  Again,

plaintiff offers no specific facts in support of its numerous allegations.  Thus, plaintiff’s RICO claim fails to

state a claim for which relief may be granted.  

Plaintiff also cites to 18 U.S.C. §§ 1503 and 1513 in its RICO discussion.  Section 1503 prohibits

influencing, intimidating, impeding or injuring a juror or officer of the court, 18 U.S.C. § 1503(a), while §

1513 prohibits retaliation against a witness for attending or testifying in an official proceeding, or for

providing information relating to the commission of a federal offense to a law enforcement officer, 18 U.S.C. 

§ 1513(a)(1).   Plaintiff seems to argue that defendant Shughart Thomson & Kilroy violated these statutes

when it lodged ethics complaints against Mr. Landrith.  Plaintiff’s allegations have nothing to do with

unlawfully influencing a juror or officer of the court, or retaliating against a witness or informant.  Therefore,

these allegations fail to state a claim. 

Also as part of its RICO claim, plaintiff alleges that defendants violated 17 U.S.C. § 506 when it

“stole copyrighted works to keep Medical Supply from realizing its plan to enter the market for hospital

suppliers . . . that included business plans, algorithms, confidential proprietary business models, customer

and associate lists from Medical Supply Chain, Inc. in 2002 and from its predecessor company Medical

Supply Management in 1995 and 1996.”  (Compl., at 110).  This is the entirety of detail plaintiff gives

regarding its criminal copyright claim.  Thus, plaintiff does not allege exactly what material was stole by
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whom, how the allegedly stolen material fits the definition of copyrighted material, or how the material was

stolen. 

Plaintiff also alleges that defendants violated 18 U.S.C. § 2319.   However, because plaintiff makes

absolutely no allegations regarding this statute other than to state that “Defendants [sic] violation falls under

18 USC § 2319,” this claim fails to state a valid claim.  

As part of its RICO claims, plaintiff also alleges that defendants violated the Hobbs Act “by

preventing Medical Supply’s entry into commerce under color of official right,” citing to 18 U.S.C. § 1951. 

Section 1951 prohibits the obstruction, delay or affection of commerce by robbery or extortion.

Significantly, extortion is defined as the “wrongful use of actual or threatened force, violence, or fear, under

color of official right.”  18 U.S.C. § 1951(b)(2).  Here, there is no allegation that defendants, who are

private parties, acted under color of official right, or acted with any force, violence or fear.  Therefore,

plaintiff’s claim under the Hobbs Act fails to state a claim.

e. USA PATRIOT Act (Count XVI)

Plaintiff alleges that all defendants, through defendants US Bancorp NA and U.S. Bank National

Association, violated two sections of the USA PATRIOT Act, 31 U.S.C. § 5318(g)(3) and 18 U.S.C. §

1030, by “maliciously” filing a suspicious activity report regarding plaintiff and its founder Samuel Lipari.  No

private cause of action exists to enforce the USA PATRIOT Act.  Medical Supply I, 112 Fed. Appx. at

731.  Therefore, plaintiff’s USA PATRIOT Act claims are dismissed.    

f. State Law Claims

Federal district courts have supplemental jurisdiction over state law claims that are part of the “same

case or controversy” as federal claims.  28 U.S.C. § 1367(a).  “[W]hen a district court dismisses the federal
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claims, leaving only the supplemental state claims, the most common response has been to dismiss the state

claim or claims without prejudice.”  United States v. Botefuhr, 309 F.3d 1263, 1273 (10th Cir. 2002)

(quotation marks, alterations, and citation omitted).  Having dismissed each of plaintiff’s federal claims, this

court finds no compelling reason to retain jurisdiction over the state law claims and dismisses them without

prejudice.

2. Issue/Claim Preclusion 

Several defendants argue that issue and/or claim preclusion bar several of plaintiff’s claims.  Claim

and issue preclusion are rules of “fundamental and substantial justice that enforce[] the public policy that

there be an end to litigation.”  May v. Parker-Abbott Transfer & Storage, Inc., 899 F.2d 1007, 1009

(10th Cir. 1990) (internal citation and quotation omitted).  Claim and issue preclusion serve to “avoid[]

unnecessary expense and vexation for parties, conserve[] judicial resources, and encourage[] reliance on

judicial action.”  Id.  

Under the doctrine of issue preclusion, “‘[w]hen an issue of ultimate fact has once been determined

by a valid and final judgment, that issue cannot again be litigated between the same parties in any future

lawsuit.’”  Botefuhr, 309 F.3d at 1282 (quoting Ashe v. Swenson, 397 U.S. 436, 443 (1970)).  

Four elements must be demonstrated in order to trigger issue

preclusion: “(1) the issue previously decided is identical with the one presented

in the action in question, (2) the prior action has been fully adjudicated on the

merits, (3) the party against whom the doctrine is invoked was a party, or in

privity with a party, to the prior adjudication, and (4) the party against whom

the doctrine is raised had a full and fair opportunity to litigate the issue in the

prior action.”

Id. at 1282 (quotations omitted).
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On the other hand, “claim preclusion applies when three elements exist: (1) a final judgment on the

merits in an earlier action; (2) identity of the parties in the two suits; and (3) identity of the cause of action in

both suits.”  MACTEC, Inc. v. Gorelick, 427 F.3d 821, 831 (10th Cir. 2005) (citations omitted).  “If these

requirements are met, [claim preclusion] is appropriate unless the party seeking to avoid preclusion did not

have a ‘full and fair opportunity’ to litigate the claim in the prior suit.  Id. (quoting Yapp v. Excel Corp., 186

F.3d 1222, 1226 n.4 (10th Cir. 1999)). 

Here, at least five of plaintiff’s claims against three defendants are barred by claim preclusion.  In

Medical Supply I, plaintiff brought suit against three of the same defendants as the instant case: US Bancorp

NA, Piper Jaffray, and Andrew Cesare.  This court reached final judgment on the merits of each of plaintiff’s

claims in US Bancorp by dismissing each claim for failure to state a claim for which relief can be granted

pursuant to Rule 12(b)(6).  See Medical Supply I, 2003 WL 21479192.  Moreover, the Tenth Circuit

affirmed this court’s dismissal.  See Medical Supply I, 112 Fed. Appx. (10th Cir. 2004).  The identical

claims include Sherman Act § 1 claims, 15 U.S.C. § 1 (Counts I and II of the instant action), Sherman Act §

2 claims, 15 U.S.C. § 2 (Counts III and III), the Hobbs Act claims, 18 U.S.C. § 1951(b)(2) (Count XV),

the USA PATRIOT Act claims, 31 U.S.C. § 5318 (Count XVI), as well as several state claims.  Finding

that each of these claims (1) ended in a judgment on the merits in a prior case, (2) involved the many of the

same defendants and (3) involved the same causes of action, the court finds that claim preclusion bars

plaintiff’s claims as to the identical defendants.6 
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3. Rule 8

Plaintiff’s complaint, as a whole, violates Federal Rules of Civil Procedure Rule 8(a) and 8(e)(1). 

Rule 8(a) states: “A pleading . . . shall contain . . a short and plain statement of the claim showing that the

pleader is entitled to relief.”  Rule 8(e)(1) elaborates on the short and plain requirement in requiring each

averment to be “simple, concise, and direct.”  Plaintiff’s 115 page, 613 paragraph complaint falls miles from

Rule 8’s boundaries.  Pages seven through fifty of plaintiff’s complaint are organized under the heading of

“The Relative Markets” and consist of a multitude of unsupported, unauthenticated commentary about the

healthcare industry in the United States.  These “facts” include quotes from President George W. Bush, U.S.

Senate Committee hearing testimony, quotations from newspaper articles and study findings.  Also included

is wholly irrelevant information such as paragraph eighty-eight, which seeks to educate the court about the

number of deaths in 2003 resulting from the lack of affordable health insurance, as well as unsubstantiated

and very weighty allegations, such as that “defendants in combinations and or conspiracies with hospital

suppliers, distributors and manufacturers caused hospitals to be overcharged $30,000,000,000.00 (thirty

billion dollars) in 2002.”  (Compl., at 11).  Pages fifty to eighty-four comprise  a section entitled “Events,”

which includes some background of this case and others, allegations regarding defendants and other third

persons, caselaw, newspaper article quotations, and discussion about disciplinary complaints lodged against

Mr. Landrith, to name a few.  The “Claims for Relief” section starts on page eighty-six, and continues in the

same style.  For instance, the discussion of plaintiff’s first count spans eleven pages, excluding the fact that

plaintiff begins each count by realleging all previous paragraphs.  In sum, plaintiff’s complaint is so

exceptionally verbose and cryptic that dismissal is appropriate.
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Although the short and plain requirement of Rule 8 is a low burden, several courts have dismissed

complaints like plaintiff’s.  See United States el rel. Garst v. Lockheed-Martin Corp., 328 F.3d 374,

378-79 (7th Cir. 2003) (affirming dismissal of plaintiff’s 155 page, 400 paragraph complaint, holding that

“[l]ength may make a complaint unintelligible, by scattering and concealing in a morass of irrelevancies the

few allegations that matter”) (citing In re Westinghouse Sec. Litig., 90 F.3d 696, 702-03 (3d Cir. 1996)

(240 pages, 600 paragraphs); Kuehl v. FDIC, 8 F.3d 905, 908-09 (1st Cir. 1993) (43 pages, 358

paragraphs), Michaelis v. Neb. State Bar Assoc., 717 F.2d 437, 439 (8th Cir. 1983) (98 pages, 144

paragraphs)).  

The court is unwilling to allow plaintiff to amend its complaint for three reasons.  First, for reasons

explained more fully below, the court believes amendment would be futile.  Second, before requesting

sanctions against plaintiff, two groups of defendants gave plaintiff at least twenty-one days notice pursuant to

Federal Rule of Civil Procedure 11(c)(1)(A).  After receiving such notice, plaintiff chose not to withdraw or

amend its complaint.  Therefore, any additional opportunity is not necessary. Third, the author of the

complaint is plaintiff’s original counsel, Mr. Landrith.  Mr. Hawver recently entered his appearance on behalf

of plaintiff, but has chosen not to amend the complaint in this case.  Thus, Mr. Hawver has chosen to step

into the shoes of Mr. Landrith and adopt the complaint as his own. 

D. Defendants’ Requests for Sanctions (Docs. 22 and 36)

Two groups of defendants filed two separate motions for sanctions against plaintiff and plaintiff’s

counsel.  Defendants argue that sanctions are warranted pursuant to Federal Civil Procedure Rule 11 and

28 U.S.C. § 1927 in light of plaintiff’s decision to disregard previous admonitions from this court and the
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Tenth Circuit.  Defendants also contend that plaintiff and its counsel filed the instant lawsuit unnecessarily to

harass and annoy defendants with frivolous and costly litigation. 

Federal Rule of Civil Procedure 11(b) states that by filing a pleading, an attorney is certifying that the

information contained in the motion, 

(1) it is not being presented for any improper purpose, such as to harass or to

cause unnecessary delay or needless increase in the cost of litigation; 

(2) the claims, defenses, and other legal contentions therein are warranted by

existing law or by a nonfrivolous argument for the extension, modification, or

reversal of existing law or the establishment of new law; 

(3) the allegations and other factual contentions have evidentiary support or, if

specifically so identified, are likely to have evidentiary support after a

reasonable opportunity for further investigation or discovery; and

(4) the denials of factual contentions are warranted on the evidence or, if

specifically so identified, are reasonably based on a lack of information or

belief.

Violation of these requirements will result in sanctions imposed by the court.  Fed. R. Civ. P. 11(c); see

Griffen v. City of Okla. City, 3 F.3d 336, 342 (10th Cir. 1993) (“Rule 11 requires the district court to

impose sanctions if a document is signed in violation of the Rule.”).  The standard for Rule 11 sanctions is an

objective one.  See White v. Gen. Motors Corp., 908 F.2d 675, 680 (10th Cir. 1990) (“A good faith belief

in the merit of an argument is not sufficient; the attorney’s belief must also be in accord with what a

reasonable, competent attorney would believe under the circumstances.”).  Likewise, subjective bad faith is

not required to trigger Rule 11 sanctions.  Burkhart ex rel. Meeks v. Kinsley Bank, 804 F.2d 588, 589

(10th Cir. 1986). 

Section 1927 provides that “[a]ny attorney . . . who so multiplies the proceedings in any case

unreasonably and vexatiously may be required by the court to satisfy personally the excess costs, expenses,
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and attorneys’ fees reasonably incurred because of such conduct.”  28 U.S.C. § 1927. Sanctions may be

imposed under § 1927 “for conduct that, viewed objectively, manifests either intentional or reckless

disregard of the attorney’s duties to the court.”  Braley v. Campbell, 832 F.2d 1504, 1512 (10th Cir.

1987).  Like Rule 11, the court must apply an objective standard, and subjective bad faith is not a necessary

showing for application of § 1927 sanctions.  Because § 1927 is penal in nature, an award should only be

made “‘in instances evidencing a serious and standard disregard for the orderly process of justice’” and the

court must be aware of the “need to ensure that the statute does not dampen attorneys’ zealous

representation of their clients’ interests.”  Ford Audio Video Sys., Inc. v. AMX Corp., Inc., 1998 WL

658386, at *3 (10th Cir. Sept. 15, 1998) (quoting Dreiling v. Peugeot Motors of Am., Inc., 768 F.2d

1159, 1165 (10th Cir. 1985) (internal quotations omitted)).

The court notes that, pursuant to Rule 11(c)(1)(A), both groups of defendants requesting sanctions

gave plaintiff at least twenty-one days notice before filing their motions for sanctions.  “The basic

requirements of due process with respect to the assessment of costs, expenses, or attorney’s fees are notice

that such sanctions are being considered by the court and a subsequent opportunity to respond.”  Braley, at

1514.   Plaintiff responded to defendants’ motions by arguing that claim and issue preclusion do not bar

plaintiff’s claims, and that defendants violated Rule 11 and § 1927 by requesting sanctions.  Plaintiff chose

not to withdraw or amend its complaint.

The court finds that sanctions against plaintiff in the form of attorney fees and costs are appropriate

and necessary pursuant to both Rule 11 and § 1927 for four reasons.  First, the mere fact that plaintiff filed a

nearly unintelligible 115 page complaint, which the court already found violates Rule 8, suggests that

plaintiff’s complaint, and the instant suit as a whole, was brought for the purpose of harassing defendants or
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the court, causing unnecessary delay and/or needlessly increasing the cost of litigation in violation of Rule

11(b)(1).  Second, as discussed above, not one of plaintiff’s federal claims supports a viable claim for which

relief can be granted pursuant to Rule 12(b)(6).  As such, plaintiff’s complaint consists of frivolous claims in

violation of Federal Rule of Civil Procedure 11(b)(2).  Moreover, each of plaintiff’s federal claims lack the

evidentiary support needed to avoid violating Rule 11(b)(3).  Third, plaintiff’s insistence on re-litigating

claims barred by claim preclusion “unreasonably and vexatiously” “multiplies the proceedings” in violation of

§ 1927.  

Fourth, and most importantly, plaintiff failed to heed the court’s previous admonitions and sanctions,

choosing instead to proceed with the instant suit and attempt another bite at the proverbial apple.  Plaintiff’s

previous two claims in this court were dismissed for failure to state a claim pursuant to Rule 12(b)(6). 

Medical Supply I, 2003 WL 21479192, at *9; Medical Supply II, 2004 WL 956100, at *5.  In Medical

Supply I, the undersigned judge advised plaintiff’s counsel to “take greater care in ensuring that the claims he

brings on his clients’ behalf are supported by the law and the facts.”  Id. at *6.  In the same Order, the

undersigned judged found plaintiff’s allegations “completely divorced from rational thought.”  Id. at *8.  In

Medical Supply II, the undersigned judge noted that  “at the most fundamental level, plaintiff’s antitrust

claims fail.”  2004 WL 956100, at *3. 

Both prior dismissals were affirmed by the Tenth Circuit.  Medical Supply I, 112 Fed. Appx. at

731-32; Medical Supply II, 144 Fed. Appx. at 716.  In Medical Supply I, the Tenth Circuit ordered

plaintiff to show cause why sanctions should not be imposed.  112 Fed. Appx. at 731-32.  The undersigned

judge imposed attorney fees totaling $23,956 and double costs as a sanction against Mr. Landrith.  Medical
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Supply I, 2005 WL 2122675, at *1.  In Medical Supply II, the Tenth Circuit reversed and remanded on

the issue of sanctions against plaintiff, and the issue of sanctions remains pending.  144 Fed. Appx. at 716

Plaintiff and its counsel have had plenty of warning about filing frivolous claims from both this court

and the Tenth Circuit.  But plaintiff persisted, filing a third lawsuit against many of the same defendants and

alleging many of the same claims.  Enough is enough.  See Brooks v. Couchman, 2006 WL 137415, at *1

(10th Cir. Jan. 19, 2006) (affirming the district court’s dismissal of plaintiff’s third attempt at the same

argument, stating that “we have expended valuable court resources on at least two occasions dealing with

[plaintiff] and his various meritless theories.  We repeat our sentiment . . . : ‘We will spend no more judicial

time or resources addressing his frivolous claims.’” (internal citation omitted)); Sweeney v. Resolution Trust

Corp., 16 F3d 1, 6-7 (1st Cir. 1994) (finding that the district court did not abuse its discretion in imposing

sanctions on plaintiffs for filing a third and “repetitive” motion to remand when the court had previously

denied two “almost identical motions and made detailed findings of fact”). 

The court may impose sanctions against plaintiff, plaintiff’s counsel, or against both with joint and

several liability.  White, 908 F.2d at 685-86.  However, “the sanctioning of a party requires specific findings

that the party was aware of the wrongdoing.”  Id. at 685 (citations omitted); Barrett v. Tallon, 30 F.3d

1296, 1303 (10th Cir. 1993) (“Thus, in the case of a frivolously pleaded RICO claim, it seems that the court

should sanction the responsible attorneys rather than the plaintiffs, unless it finds that the plaintiffs insisted,

against the advice of counsel, that the RICO claim be asserted, or that the plaintiffs had a sufficient

understanding of the nature, elements, and limitations of the attempted RICO claim to independently evaluate

its applicability to the alleged facts.”).  

Case 2:05-cv-02299-CM-GLR     Document 78     Filed 03/07/2006     Page 26 of 30 

75



-27-

Certainly plaintiff’s former counsel, Bret D. Landrith, is culpable.  Mr. Landrith was the attorney of

record when each of the sanctionable motions were filed, and Mr. Landrith signed and authored the

complaint and each of the motions before the court.  Nonetheless, sanctions against plaintiff are also

appropriate for two reasons.  First, plaintiff’s CEO and sole shareholder, Samuel Lipari, takes responsibility

for the decisions to knowingly bring the instant lawsuit after the result of plaintiff’s previous attempts at

litigation.  For instance, Mr. Lipari’s affidavit, entitled “Affidavit of Sam Lipari on The Unsuitability of

Transfer,” states: 

I chose to bring this new action in Missouri District court because I have a

responsibility to Medical Supply’s stakeholders . . . to adjudicate these claims. 

I brought two earlier and related actions to Kansas District court based on the

advice of my counsel. I have witnessed first hand that no decision or outcome in

either case including from the Tenth Circuit Court of Appeals had any

relationship to the pleadings of my company or applicable law.  I make this

determination based on my considerable personal experience as a clerk and

researcher for a Missouri legal firm and upon discussion with what I believe are

the foremost healthcare antitrust authorities in our nation. 

(Doc. 30, exh. 1).  Mr. Lipari’s affidavit continues with a litany of conspiracy theories involving defendants,

this court, and other government agencies and employees.  Significantly, however, Mr. Lipari’s affidavit also

discusses numerous instances when he actively participated in prior and current litigation.  Mr. Lipari’s

affidavit also discusses attending one of Mr. Landrith’s disciplinary conferences.  Thus, Mr. Lipari was well-

aware of the legal arguments and allegations being brought by his attorney, as well as the disciplinary

allegations against Mr. Landrith prior to his disbarment.  Even so, plaintiff chose to continue vigorously

litigating the instant case.  Second, after Mr. Landrith was disbarred, plaintiff chose to retain new counsel

and continue litigating this case.  Therefore, sanctioning plaintiff as well as Mr. Landrith serves to deter both

from future frivolous filings. 
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In sum, the court finds that defendants’ reasonable attorney fees and costs against plaintiff and Mr.

Landrith jointly and severally is the minimum amount of sanctions necessary to “adequately deter the

undesirable behavior.”  White v. Gen. Motors, 977 F.2d 499, 502 (10th Cir. 1992) (internal quotations and

citations omitted). 

E. Plaintiff’s Motion for Clarification of Order in Case No. 03-2324 (Doc. 45)

Plaintiff’s motion for clarification seems to request this court to clarify its ruling in a separate case,

case number 03-2324, which found that plaintiff’s request to consolidate case number 03-2324 with the

instant case is moot.  Case number 03-2324 was closed as of February 13, 2004, with attorney fees the

only remaining issue.  The court need not address this motion for two reasons.  First, plaintiff has previously

requested the court to “clarify” its decision in case number 03-2324, and the court found plaintiff’s request

moot in light of the posture of the case.  Second, plaintiff’s instant case will soon be closed, as the instant

Memorandum and Order’s holdings dismiss plaintiff’s entire complaint.  Therefore, the issue of whether to

consolidate two closed cases is a moot one. 

IT IS THEREFORE ORDERED that defendant Robert Zollars’ Motion to Dismiss for Lack of

Personal Jurisdiction (Doc. 2); Defendant Neoforma, Inc.’s Motion to Dismiss, [sic] Complaint, or

Alternatively to Require Amendment, Pursuant to F.R.C.P. Rules 8 and 9 (Doc. 4); Defendants US

Bancorp, U.S. Bank National Association, Piper Jaffray Companies, Jerry A. Grundhofer, Andrew Cesare

and Andrew S. Duffs’ Motion to Transfer, Dismiss and/or Strike (Doc. 6); Defendants Curt Nonomaque

and Robert Baker’s Motion to Dismiss Plaintiff’s Complaint for Lack of Personal Jurisdiction and for Failure

to State a Claim (Doc. 11); Defendant Shughart Thomson & Kilroy, P.C.’s Motion to Transfer, Dismiss

and/or Strike (Doc. 13); Defendants US Bancorp, U.S. Bank National Association, Piper Jaffray
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Companies, Jerry A. Grundhofer, Andrew Cesare and Andrew S. Duffs’ Renewed Motion to Dismiss

and/or Strike (Doc. 32); and Novation, LLC, VHA Inc., University Healthsystem Consortium, Robert

Baker and Curt Nonomaque’s Renewed Motion to Dismiss Complaint for Failure to State a Claim (Doc.

34) are granted.  Plaintiff’s case is hereby dismissed. 

IT IS FURTHER ORDERED that defendants US Bancorp, U.S. Bank National Association,

Piper Jaffray Companies, Jerry A. Grundhofer, Andrew Cesare and Andrew S. Duffs’ Motion for Sanctions

(Doc. 22), and Novation, LLC, VHA Inc., University Healthsystem Consortium, Robert Baker and Curt

Nonomaque’s Motion for Sanctions (Doc. 36) are granted.  Plaintiff and Mr. Bret D. Landrith are hereby

jointly and severally sanctioned in the amount of defendants’ reasonable attorney fees and costs. 

Defendants shall submit an accounting of their attorney fees and costs within twenty (20) days of

this Memorandum and Order.  

IT IS FURTHER ORDERED that plaintiff’s Motion for Reconsideration of Order Transferring

Venue (Doc. 28); plaintiff’s Motion to Strike Defendants’ Renewed Motion to Dismiss and/or Strike (Doc.

38); plaintiff’s Motion to Strike Novation Defendants’ Renewed Motion to Dismiss (Doc. 43); and

plaintiff’s Motion for Clarification of Order in Case No. 03-2324 (Doc. 45) are denied.  

IT IS FURTHER ORDERED that Defendants’ Motion to Stay Rule 26(f) Conference and

Discovery (Doc. 24); plaintiff’s Motion to Consolidate Under Rule 42 (Doc. 39); plaintiff’s Motion to

Require Consolidation Arguments to be in the Form of Pleadings on the Record and Notice of Threat of

Unlawful Sanctions (Doc. 42); First Plaintiff’s Motion for Partial Summary Judgment Under F. R. Civ. P.

Local Rule 56.1 (Doc. 46); plaintiff’s Motion for Leave to Join Additional Defendants Under Fed. R. Civ.

P. 29(a) (Doc. 49); plaintiff’s Motion to Substitute Plaintiff Under F.R.C.P. Rules [sic] 17(a), 15(a) and
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25(a) (Doc. 56); plaintiff’s Motion to Substitute Defendant Under F.R.C.P. Rules [sic] 17(a) (Doc. 57);

and Novation, LLC, VHA Inc., University Healthsystem Consortium, Robert Baker and Curt

Nonomaque’s Motion to Set Oral Hearing on Motion to Dismiss (Doc. 76) are denied as moot.  

SO ORDERED.

Dated this 7th day of March 2006, at Kansas City, Kansas.

 s/ Carlos Murguia                   

   CARLOS MURGUIA

   United States District Judge
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

MEDICAL SUPPLY CHAIN, INC., )

)

Plaintiff, )

)

v. )

) No. 05-2299-CM

) 

NEOFORMA, INC., et al., )

)

Defendants. )

                                                                              )

MEMORANDUM AND ORDER

The history of this case is lengthy and complicated.  It has been discussed in detail in

previous orders of this court and by the Tenth Circuit (Docs. 78, 104, 118).  The case resurfaces

before the court on Mr. Lipari’s “Rule 60(b) Motion” (Doc. 122).  Because Mr. Lipari remains

unable to represent plaintiff, the motion is stricken from the record.

On August 7, 2006, this court struck four motions filed by Mr. Lipari.  In that order, the court

stated:

Because Medical Supply was incorporated under the laws of Missouri, the

effect of corporate dissolution on pending litigation is governed by Missouri law. 

Pursuant to Mo. Ann. Stat. § 351.476.2(6), “[d]issolution of a corporation does not: . .

. (6) Abate or suspend a proceeding pending by or against the corporation on the

effective date of dissolution.”  See also Reben v. Wilson, 861 S.W.2d 171, 176 (Mo.

App. E.D. 1993).  Therefore, even though Medical Supply was dissolved, its

corporate existence continues for purposes of proceeding with this litigation.  Medical

Supply remains the sole plaintiff in this case.  

Moreover, Mr. Lipari cannot proceed pro se on behalf of Medical Supply

because a pro se individual may not represent a corporation.  See Nato Indian Nation

v. State of Utah, 76 Fed. Appx. 854, 856 (10th Cir. 2003) (“Individuals may appear in

court pro se, but a corporation, other business entity, or non-profit organization may

only appear through a licensed attorney.”) (citations omitted). 

The court also finds that Mr. Lipari may not substitute himself for Medical

Supply.  Federal Rule of Civil Procedure 25(c), which governs the procedural
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substitution of a party after a transfer of interest, states: “In case of any transfer of

interest, the action may be continued by or against the original party, unless the court

upon motion directs the person to whom the interest is transferred to be substituted in

the action.”  Fed. R. Civ. P. 25(c) (emphasis added).  As evidenced by the plain

language of Rule 25(c), the court has discretion to allow Mr. Lipari to substitute. 

Prop-Jets, Inc. v. Chandler, 575 F.2d 1322, 1324 (10th Cir. 1978).  The court declines

to exercise its discretion, however, because this case has been dismissed, and

substitution will not change that outcome.  

(Doc. 104).

Since that filing the status of the parties has not changed.  Mr. Lipari is not a plaintiff.  The

court does not have any notice that Mr. Lipari is now a licensed attorney.  Without any intervening

change in the interim, the previous conclusions regarding Mr. Lipari’s ability to represent plaintiff

apply to the present motion.  For the above-mentioned reasons, the court strikes Mr. Lipari’s

pending motion (Doc. 122).  

Another portion of the court’s previous order is also relevant.  At that time, the court warned

Mr. Lipari, stating “[c]onsistent with this ruling, the court cautions Mr. Lipari against filling

additional motions.  Of course, plaintiff may allow Mr. Hawver or other counsel to represent it . . . 

Future attempts to resurrect this case could result in the court imposing additional sanctions.”  Mr.

Lipari’s recent filings (Docs. 122, 125) appear to violate this warning.  

Additionally, Mr. Lipari’s “Rule 60(b) Motion” misstates several resolved issues, making his

arguments frivolous.  Mr. Lipari accuses this court of having “bias against the plaintiff” that “clearly

results from the court’s disbelief that the conduct complained of by the plaintiff occurred.”  Mr.

Lipari challenges the court by noting, “[t]he plaintiff’s Missouri state law antitrust claims will be

filed in Independence, Missouri unnecessarily duplicating the present litigation if the present federal

claims are not reopened.”  Before the court addressed whether the present federal case should be

reopened, Mr. Lipari filed a notice that he filed a “concurrent Missouri antitrust action [on] February
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25, 2008 in . . . Independence Missouri.”  (Doc. 125).  

Mr. Lipari’s actions and filings appear to violate Federal Rule of Civil Procedure 11(b). 

Under Rule 11(c)(1)(B), Mr. Lipari is directed to show cause within twelve days of this order why

he has not violated Rule 11(b).  If Mr. Lipari fails to demonstrate that he has not violated Rule

11(b), this court will sanction Mr. Lipari by fine and filing restrictions. 

IT IS THEREFORE ORDERED that Mr. Lipari’s “Rule 60(b) Motion” (Doc. 122) is

stricken from the record.

IT IS FURTHER ORDERED that Mr. Lipari is directed to show cause within twelve days

of this order why he has not violated Federal Rule of Civil Procedure 11(b).

Dated this 28th day of March 2008, at Kansas City, Kansas.

s/ Carlos Murguia              

CARLOS MURGUIA

United States District Judge
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

MEDICAL SUPPLY CHAIN, INC., )

)

Plaintiff, )

)

v. )

) No. 05-2299-CM

) 

NEOFORMA, INC., et al., )

)

Defendants. )

                                                                              )

MEMORANDUM AND ORDER

On March 31, 2008, this court issued an order striking a Rule 60(b) Motion from Samuel

Lipari, directing Mr. Lipari to show cause why his filings have not violated Rule 11(b), and warning

Mr. Lipari of possible sanctions (Doc. 127).  This case is before the court on Mr. Lipari’s filing

entitled, “Plaintiff’s Fed. R. Civ. P. 59(e), to Alter or Amend the Judgment and Answer to Order to

Show Cause” (Doc. 128).  To the extent that Mr. Lipari’s filing is a motion, the court strikes the

present filing from the record.  In addition, the court prohibits Mr. Lipari from any future pro se

filings in this case unless timely and proper objections are filed.

I. Background

The extended history of this case is discussed in more detail in previous orders of this court

and of the Tenth Circuit (Docs. 78, 104, 118).  The March 31, 2008 order by this court stated:

[quoting the August 7, 2006 order] The court also finds that Mr. Lipari may

not substitute himself for Medical Supply.  Federal Rule of Civil Procedure 25(c),

which governs the procedural substitution of a party after a transfer of interest, states:

“In case of any transfer of interest, the action may be continued by or against the

original party, unless the court upon motion directs the person to whom the interest is

transferred to be substituted in the action.”  Fed. R. Civ. P. 25(c) (emphasis added). 

As evidenced by the plain language of Rule 25(c), the court has discretion to allow
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Mr. Lipari to substitute.  Prop-Jets, Inc. v. Chandler, 575 F.2d 1322, 1324 (10th Cir.

1978).  The court declines to exercise its discretion, however, because this case has

been dismissed, and substitution will not change that outcome.  

(Doc. 104).

Since that filing the status of the parties has not changed.  Mr. Lipari is not a

plaintiff.  The court does not have any notice that Mr. Lipari is now a licensed

attorney.  Without any intervening change in the interim, the previous conclusions

regarding Mr. Lipari’s ability to represent plaintiff apply to the present motion.  For

the above-mentioned reasons, the court strikes Mr. Lipari’s pending motion (Doc.

122).  

Another portion of the court’s previous order is also relevant.  At that time,

the court warned Mr. Lipari, stating “[c]onsistent with this ruling, the court cautions

Mr. Lipari against filling additional motions.  Of course, plaintiff may allow Mr.

Hawver or other counsel to represent it . . .  Future attempts to resurrect this case

could result in the court imposing additional sanctions.”  Mr. Lipari’s recent filings

(Docs. 122, 125) appear to violate this warning.  

Additionally, Mr. Lipari’s “Rule 60(b) Motion” misstates several resolved

issues, making his arguments frivolous.  Mr. Lipari accuses this court of having “bias

against the plaintiff” that “clearly results from the court’s disbelief that the conduct

complained of by the plaintiff occurred.”  Mr. Lipari challenges the court by noting,

“[t]he plaintiff’s Missouri state law antitrust claims will be filed in Independence,

Missouri unnecessarily duplicating the present litigation if the present federal claims

are not reopened.”  Before the court addressed whether the present federal case

should be reopened, Mr. Lipari filed a notice that he filed a “concurrent Missouri

antitrust action [on] February 25, 2008 in . . . Independence Missouri.”  (Doc. 125).  

Mr. Lipari’s actions and filings appear to violate Federal Rule of Civil

Procedure 11(b).  Under Rule 11(c)(1)(B), Mr. Lipari is directed to show cause within

twelve days of this order why he has not violated Rule 11(b).  If Mr. Lipari fails to

demonstrate that he has not violated Rule 11(b), this court will sanction Mr.

Lipari by fine and filing restrictions. 

(Doc. 127).

Mr. Lipari argues that the court must correct its prior order to correct two clear errors.  First,

Mr. Lipari asserts that there are intervening decisions that render the prior order inconsistent.  To

support this assertion, Mr. Lipari relies on an order from this court in another case, Lipari v. U.S.

Bancorp NA, No. 07-cv-02146-CM-DJW (“Lipari 2007”).  In an order denying in part a motion to

dismiss in that case, this court stated:  

Missouri law does, however, allow a dissolved corporation to assign its claims to a

third-party.  See, e.g., Smith v. Taylor-Morley, Inc., 929 S.W.2d 918 (Mo. Ct. App.
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1996) (upholding dissolved corporation’s written assignment of rights to a purchase

contract).  The assignee may sue to recover damages for the dissolved corporation’s

claims.  Id. (holding assignee of dissolved corporation’s rights under a purchase

contract could sue for injuries to dissolved corporation for breach of the purchase

contract).  Here, plaintiff alleges that he is the assignee of all rights and interests of

Medical Supply, including the claims in this lawsuit.  Accepting as true all material

allegations of the complaint and construing the complaint in favor of plaintiff, the

court finds that plaintiff has met his burden at this stage of the proceeding. 

Defendant’s motion is denied with respect to standing. 

Lipari v. U.S. Bancorp NA, 524 F. Supp. 2d 1327, 1330 (D. Kan. 2007).  Because Mr. Lipari

considers this case and Lipari 2007 to be “the same case or controversy,” he concludes that he must

be allowed to proceed as the assignee in this case.  Second, Mr. Lipari contends that this court erred

because it lacks the power to strike his motions.

In response to the show cause order, Mr. Lipari accuses the undersigned judge of “unlawfully

instruct[ing] the Kansas District Court Clerk to violate established policies of the Kansas District

Court” to not give Mr. Lipari proper notice.  Mr. Lipari argues that this violates his rights to due

process and voids the orders of this court.

II. Analysis

As before, Mr. Lipari’s status in this case remains unchanged.  For the reasons given before,

the court strikes Mr. Lipari’s filing to the extent that it is a motion.  While the court could conclude

its analysis on prior logic alone, the court will briefly address the substantive merits of Mr. Lipari’s

filing for clarification.

Mr. Lipari requests this court reconsider its prior order.  Whether to grant or deny a motion

for reconsideration is committed to the court’s discretion.  GFF Corp. v. Associated Wholesale

Grocers, Inc., 130 F.3d 1381, 1386 (10th Cir. 1998); Hancock v. City of Okla. City, 857 F.2d 1394,

1395 (10th Cir. 1988).  In exercising that discretion, courts in general have recognized three major

grounds justifying reconsideration: (1) an intervening change in controlling law; (2) availability of
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new evidence; and (3) the need to correct clear error or prevent manifest injustice.  See Marx v.

Schnuck Mkts., Inc., 869 F. Supp. 895, 897 (D. Kan. 1994) (citations omitted); D. Kan. Rule 7.3

(listing three bases for reconsideration of order); see also Sithon Maritime Co. v. Holiday Mansion,

177 F.R.D. 504, 505 (D. Kan. 1998) (“Appropriate circumstances for a motion to reconsider are

where the court has obviously misapprehended a party’s position on the facts or the law, or the court

has mistakenly decided issues outside of those the parties presented for  determination.”).  “A

party’s  failure to present its strongest case in the first instance does not entitle it to a second chance

in the form of a motion to reconsider.”  Id. at 505.

Here, Mr. Lipari bases his filing on the need to correct clear error or prevent manifest

injustice that would result from this court issuing inconsistent rulings regarding his rights as an

assignee of Medical Supply Chain, Inc. in this case and in Lipari 2007.  This court’s rulings in this

case and in Lipari 2007, however, are not inconsistent.  There are two key distinctions.  First, the

statuses of the two cases when the seemingly inconsistent orders were issued are remarkably

different.  In this case, the court first held that Mr. Lipari could not represent Medical Supply Chain,

Inc., and could not substitute himself as a pro se plaintiff, five months after the court dismissed all of

Medical Supply Chain’s claims in this case, noting “The court declines to exercise its discretion [to

substitute Mr. Lipari as a plaintiff] . . . because this case has been dismissed, and substitution will

not change that outcome.”  (Doc. 104, at 4).  This case has been dismissed.  In contrast, the decision

in Lipari 2007 applied the judgment standards for a motion to dismiss for lack of standing, which

require this court to accept as true all of Mr. Lipari’s material allegations.  Because this case and

Lipari 2007 are at different stages—this case being over, and the other at a relatively early

stage—the court’s judgment standards and analyses are necessarily different.

Second, the status of Mr. Lipari in relation to Medical Supply Chain, Inc. at the beginning of
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this case is different from Mr. Lipari’s status at the beginning of Lipari 2007.  This case was filed on

March 9, 2005.  At that time, Medical Supply Chain, Inc. was the only identified plaintiff. 

Moreover, plaintiff did not file his notice to this court that he was the assignee of the interests of

Medical Supply Chain, Inc. until May 17, 2006, identifying the date of assignment as January 27,

2006.  When an assignment, or transfer, of interests takes place after the case has started, “the

procedure to be followed is governed by Fed. R. Civ. P. 25(c).”  Froning’s Inc. v. Johnston Feed

Serv., 568 F.2d 108, 110 (8th Cir. 1978) (also noting that in the absence of a motion under Fed. R.

Civ. P. 25(c) to substitute assignees as plaintiffs, “it is not error to continue the action in the name of

the original parties.”).  Thus, in this case, the court analyzes Mr. Lipari’s efforts to act as a plaintiff

under Fed. R. Civ. P. 25(c), which allows for the court’s discretion.  Because this case has been

dismissed, the court declines to substitute Mr. Lipari as a plaintiff.  On the other hand, in Lipari

2007, Mr. Lipari filed that case in November 2006 as an assignee of the interests of Medical Supply

Chain, Inc. from the beginning.  Because he started Lipari 2007 as a plaintiff, it is not necessary for

the court to analyze whether to substitute him as a plaintiff under Fed. R. Civ. P. 25(c).  

Because there are distinctions between the court’s orders in this case and its order in Lipari

2007, the orders are not inconsistent.  Because the rulings are not inconsistent, it is not necessary for

the court to reconsider its prior order in this case to correct clear error.

Next, Mr. Lipari argues that the court erred by striking his motions because the court lacks

authority to strike motions under the Federal Rules of Civil Procedure.  Without addressing this

court’s authority under the Federal Rules of Civil Procedure, it is clear that this court has inherent

authority to manage its docket to promote judicial efficiency and the “comprehensive disposition of

cases.”  See Hartsel Springs Ranch of Col. Inc. v. Bluegreen Corp., 296 F.3d 982, 985 (10th Cir.

2002).  Moreover, this court has the inherent authority to impose sanctions to address abuses of the
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judicial process.  Steinert v. Winn Group, Inc., 440 F.3d 1214, 1227 n.15 (10th Cir. 2006).  Striking

filings is a method of sanctioning.  Lynn v. Roberts, No. 03-3464-JAR, 2005 WL 3087841, at *6 (D.

Kan. Nov. 1, 2006).  Consequently, in the interests of judicial efficiency, this court’s striking of Mr.

Lipari’s filings was appropriate.

Lastly, the court considers Mr. Lipari’s response to the order to show cause why he has not

violated Rule 11(b).  Instead of attempting to explain or correct his filings, Mr. Lipari chose to

accuse the undersigned judge of instructing the “Kansas District Court Clerk to violate established

policies of the Kansas District Court,” and of violating Mr. Lipari’s due process rights. 

A district court has the power to sanction a party who fails to follow local rules, federal rules,

or a court order.  See Issa v. Comp USA, 354 F.3d 1174, 1178 (10th Cir. 2003); Lynn v. Roberts, No.

01-3422-MLB, 2006 WL 2850273, at *6 (D. Kan. Oct. 4, 2006) (citing Gripe v. City of Enid, Okla.,

312 F.3d 1184, 1188 (10th Cir. 2003)).  Filing restrictions are a method of sanctioning a party that

persists in filing frivolous, malicious, or abusive filings.  See Custard v. Lappin, 260 F. App’x 73, 73

(10th Cir. 2008).  Filing restrictions are appropriate if they respond to “lengthy and abusive”

litigation history.  Guttman v. Widman, 188 F. App’x 691, 698 (10th Cir. 2006).  The litigant must

receive notice prior to the implementation of such restrictions.  Id.  The restrictions must be carefully

tailored for the circumstances and provide guidelines for the litigant for how to obtain permission to

file an action.  Id.

This case has already been dismissed, but Mr. Lipari, who is not a plaintiff, persists in filing

motions in this case.  The court has warned him that if he continues to attempt to “resurrect” this

case it could result in sanctions.  Mr. Lipari has responded by filing repetitive motions in this case

and by filing other cases in federal and state court that he contends are the “same case or

controversy.” Because Mr. Lipari has disregarded prior warnings and continues to attempt to act as
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plaintiff in this dismissed case, Mr. Lipari is prohibited from submitting any other filings in this

case, 05-2299, unless he is represented by counsel in this case.  Mr. Lipari has ten days to file

an objection.  If no valid objection is filed, the filing restrictions will take effect.

IT IS THEREFORE ORDERED that Mr. Lipari’s filing entitled,  “Plaintiff’s Fed. R. Civ.

P. 59(e), to Alter or Amend the Judgment and Answer to Order to Show Cause” (Doc. 128) is

stricken from the record.

IT IS FURTHER ORDERED that filing restrictions as defined above are imposed against

Mr. Lipari.

Dated this 7th day of July 2008, at Kansas City, Kansas.

s/ Carlos Murguia                

CARLOS MURGUIA

United States District Judge
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF KANSAS 

 

MEDICAL SUPPLY CHAIN, INC.,    ) 

(Through assignee Samuel K. Lipari)    ) 

SAMUEL K. LIPARI      )   

Plaintiff,      ) 

v.       ) Case No. 05-2299 

NOVATION, LLC      )  

NEOFORMA, INC.      )  

ROBERT J. ZOLLARS      ) 

VOLUNTEER HOSPITAL ASSOCIATION    ) 

CURT NONOMAQUE      ) 

UNIVERSITY HEALTHSYSTEM CONSORTIUM    ) 

ROBERT J. BAKER      ) 

US BANCORP, NA      ) 

US BANK        ) 

JERRY A. GRUNDHOFER     ) 

ANDREW CECERE      ) 

THE PIPER JAFFRAY COMPANIES    ) 

ANDREW S. DUFF      ) 

SHUGHART THOMSON & KILROY, P.C.    ) 

Defendants.     ) 

 

NOTICE OF APPEAL 

Comes now the plaintiff Samuel K. Lipari, the assignee of all rights of the dissolved Missouri 

corporation Medical Supply Chain, Inc. and makes the following appeal from the trial court’s denial of his 

Rule 60(b) motion on July 7, 2008 based on his lack of standing after determining that the plaintiff had 

standing as the assignee of all rights of the dissolved Missouri corporation Medical Supply Chain, Inc. in 

the same matter or Article III controversy under a different style or case number.  

The plaintiff also appeals the order of sanctions or loss of future rights to seek redress imposed by 

the Hon. Judge Carlos Murguia for relying on Judge Carlos Murguia’s own order determining his capacity. 

An order denying a Rule 60(b) motion is a final order for purposes of appeal. Mohammed 

v.Sullivan, 866 F.2d 258, 260 (8th Cir. 1989). The US Court of Appeals for the Tenth Circuit has 

jurisdiction for review to determine that the discretion exercised by the court was not guided by erroneous 

legal conclusions. United States v. Johnston, 146 F.3d 785, 792 (10th Cir.1998) (quoting Koon v. United 

States, 518 U.S. 81, 100, 116 S.Ct. 2035, 135 L.Ed.2d 392 (1996)).  

The plaintiff observes that the trial court’s disposal of the motion for new trial appears to be in 

error and a reviewable abuse of discretion similar to that described in Jennings v. Rivers, 394 F.3d 850 

(10th Cir., 2005) “[I]n the instant case, the district court has not evaluated the denial of plaintiff's Rule 
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60(b)(1) motion as to Mr. Howell under the appropriate standards.” The inconsistency of standing 

determinations in the same Article III matter or controversy appears to be the exceptional circumstances 

requiring relief. 

Respectfully Submitted,  

 

S/ Samuel K. Lipari 

____________________  

Samuel K. Lipari   

297 NE Bayview   

Lee's Summit, MO 64064  

816-365-1306  

saml@medicalsupplychain.com  

Pro se  
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7/10/08.  

 

Mark A. Olthoff, Esq., 

Jay E. Heidrick, Esq. 

Shughart Thomson & Kilroy, P.C. 

Twelve Wyandotte Plaza 

120 W. 12th Street 

Kansas City, MO  64105 

 

Stephen N. Roberts, Esq.   

Natausha Wilson, Esq.  Nossaman,  

Guthner, Knox & Elliott   

34th Floor   

50 California Street   

San Francisco, CA  94111     

 

Bruce Blefeld, Esq.   

Kathleen Bone Spangler, Esq.   

Vinson & Elkins L.L.P.   

2300 First City Tower   

1001 Fannin   

Houston, TX  77002     

 

 

via email 

jheidrick@stklaw.com 

molthoff@stklaw.com 

ademarea@stklaw.com  

 

 

 

         S/ Samuel K. Lipari 

____________________  

Samuel K. Lipari 
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